CASES ARGUED AND DETERMINED 


IN THE 


Supreme Court of Peorgia, 


AT ATLANTA. 


JANUARY TERM, 1876. 


PRESENT—HIRAM WARNER,. . . . . CHIEF JUSTICE. 
L. E. BLECKLEY,... . . . JUDGE. 
JAMES JACKSON,...... «* 


JAMES B. MARTIN, administrator, plaintiff in error, vs. WIL- 
LIAM 8S. TWEEDELL, defendant in error. 


1. An injunction restraining the sale of the land claimed, but not the levy 
thereon, is irrelevant, where the sole question is whether the claimant, and 
those under whom he holds, has had such four years’ possession as would 
discharge it from the lien of the execution. 

. Where claimant holds land under chain of title commencing with the deed 
made by defendant in f. fa. prior to his bankruptcy, but which he never- 
theless returned in his schedule as his property, and the question at issue 
was whether the possession of claimant and his vendor (the purchaser from 
the bankrupt) was in good faith, that such vendor procured or influenced 
the defendant to take advantage of the bankrupt act, was irrelevant. 

3. Upon the trial of this issue, that such vendor asked and influenced the de- 
fendant to take advantage of the bankrupt act, to embrace this land in his 
schedule, and to obtain an injunction against this execution, was relevant. 


Claim. Evidence. Bankrupt. Before Judge BucHANAN. 
Carroll Superior Court. April Adjourned Term, 1875. 


Reported in the decision. 
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J. B.S. Davis; W. W. & G. W. Merre t, for plaintiff 


in error. 
No appearance for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury found 
the land levied on not subject. The plaintiff made a motion 
for a new trial on the ground that the court erred in rejecting 
as evidence a bill of injunction from the district court of the 
United States, -and because the court erred in refusing to 
allow the plaintiff to ask the witness, Johnson, who had pur- 
chased the land from the defendant in fi. fa. and sold it to 
the claimant, “If he did not procure or influence the defend- 
ant to go into bankruptcy?” Because the court erred in re- 
fusing to allow the plaintiff to ask the witness, Johnson, the 
following question: “If he did not ask and influence the 
defendant, Blackman, to go into bankruptcy, and to embrace 
this land levied on in his schedule, and to obtain an in- 
junction as to this fi. fa., and thus have it restrained ?” 
These are all the errors complained of in the motion for a new 
trial, which the court overruled, and the plaintiff excepted. 

1. The injunction did not restrain the plaintiff from levy- 
ing his fi. fa. on the land, and therefore there was no error 
in rejecting it as evidence in this ease. 

2. There was no error in the refusal to allow the witness to 
state whether he did not procure or influence the defendant to 
go into bankruptey. Whether the witness did procure or in- 
finence the defendant to go into bankruptcy or not, was not a 
relevant question going to illustrate the issue on trial, without 
more. 

3. The other question, in view of the facts of the case, the 
witness, in our judgment, should have been required to an- 
swer. The question was, “if he did not ask and influence 
the defendant, Blackman, to go into bankruptey and embrace 
this land levied on in his schedule, and to obtain an injunction 





ATLANTA, JANUARY TERM, 1876. 561 


Martin vs. Tweedell. 








as to this fi. fa., and thus have it restrained?” The claimant 
sought to be protected as against the plaintiff’s judgment, on 
the ground that he and Johnson, under whom he claimed, 
had been in possession of the land for four years as bona fide 
purchasers for a valuable consideration. The claimant relied 
on the possession of Johnson to make out the four years’ pos- 
session as required by the 3583d section of the Code, he not 
having had possession of the land himself but a short time. 
The witness, Johnson, stated that he had notice of the judg- 
ment against the defendant, Blackman, when he purchased 
the land from him. The judgment against Blackman was 
obtained on the 10th of October, 1867. The deed from 
Blackman to Johnson is dated 22d July, 1870, and the deed 
from Johnson to Tweedell, the claimant, is dated the 4th of 
February, 1875. ‘The plaintiff’s fi. fa. was levied on the 
Jand 24th August, 1874, nearly six months prior to the date 
of the claimant’s deed from Johnson, so that the claimant had 
to rely on Johnson’s possession of the Jand to make out his 
ease under the statute. The question then was in regard to 
the bona fides of Johnson’s possession. Was he a bona fide 
purchaser of the land from the defendant, Blackman, for a 
valuable consideration? If Johnson did ask and influence 
Blackman to go into bankruptcy, and to embrace the land 
levied on in his schedule as such bankrupt, that would be evi- 
dence going to show that Johnson regarded the land as being 
the property of Blackman, and not his, Johnson’s, property. 
If the land belonged to him, Johnson, why should he have 
advised or influenced Blackman to return or embrace it in his 
bankrupt schedule as his, Blackman’s, property? The ques- 
tion propounded to the witness was pertinent and relevant 
to the issue on trial, inasmuch as it was intended to show that 
the purchase of the land by Johnson from Blackman was not 
bona fide and for a valuable consideration as contemplated by 
the statute. 
Let the judgment of the court below be reversed. 
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McElreath vs. The State of Georgia. 


JosepH McELReatu, plaintiff in error, vs. THe STATE OF 
GeoxretA, defendant in error. 

As a mill-house is not one of the buildings expressly mentioned in the statute 
defining burglary, and as it may or may not be a place of business, an in- 
dictment for burglary which alleges the offense to have been committed by 
breaking and entering a mill-house with intent to steal, and which neither 
by description nor substantial averment, designates the house as a place of 
business, is fatally defective, and judgment thereon will be arrested, 


JACKSON, Judge, dissenting. 

A mill-house, ex vz termini, is a place of business where valuable goods are 
stored, and would be so understood by the jury, without additional descrip- 
tive words in an indictment for burglary, especially where it is alleged that 
it was the intent of the defendant to steal corn therefrom. 


Criminal law. Indictment. Burglary. Before Judge 
Knieut. Forsyth Superior Court. August Term, 1875. 


Reported in the opinions. 


GrorGE N, Lester; J.S. CLEMENTs; R. P. LEsTEr, for 
plaintiff in error. 


C. D. Pui.urps, solicitor general, for the state. 


BLECKLEY, Judge. 


Is a mill-house so certainly a place of business that no de- 
scription of it, as such, nor any averment that it is such, is 
required in an indictment for burglary? It is not one of the 
buildings expressly named in the definition of this offense, in 
the Code, section 4386. There is no legislative declaration 
that a mill-house is a place of business, or the subject of bur- 
glary. At common law, to break and enter such a building 
was not burglary; nor is it burglary now by statute, unless 
the particular building broken and entered be a place of busi- 
ness. Its being a place of business is of the essence of the 
offense. ‘That is the legal nexus between a mill-house and 
burglary. Place of business, and not mill-house, is the bur- 
glary element; but mill-house is alleged, and place of busi- 
ness is not. 
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The truth is that a mill-house may or may not be a place 
of business; and consequently, when there is no allegation 
that the particular house broken and entered was a place of 
business, the whole indictment may be strictly true, and yet 
no burglary have been committed. Can it besaid, with rea- 
sonable certainty, that the grand jury who returned this bill 
true, had it proved before them, or have found on oath that 
the house which McElreath broke and entered was a place of 
business. Might not a witness swear truly to every word in 
the indictment and be wholly free from perjury, and yet the 
mill-house described have been one, either never used for bus- 
iness, or long since used, and for many years disused, A mill- 
house is as correctly described by that name before business 
is done in it or after it is discontinued, as while it is used for 
business. As long as it contains a mill, and sometimes much 
longer, it is called a mill-house, certainly as long as the mill 
remains. If this indictment even designated the kind of 
mill, while I think it would still be insufficient, it might pos- 
sibly be some better than it is. Saw-mill, grist-mill, cotton- 
mill, sugar-mill, bark-mill, bone-mill, iron-mill, cider-mill, 
which of these was it, and which of them are we to presume 
always in use? or are we to suppose that all mills that are in 
houses are carr.ed on actively in some sort of milling business? 
The indictment alleges that the prisoner stole corn from this 
mill-house ; and from that we might conjecture that if busi- 
ness were carried on there at all, it was connected with corn, 
if it were not that the indictment alleges also, that he stole 
tobacco and tallow, as well as corn. 

An indictment for felony, involving as it does either the 
loss of life or the loss of liberty, with degradation of charac- 
ter, should charge every material fact with full legal certainty. 
If not framed in the language of the Code, it should, at least, 
be in language as clear and explicit. The Code, in defining 
burglary, uses the words “place of business.” Provided the 
substantial meaning of these words be alleged, a considerable 
deviation from the words themselves would be admissible. 
For instance, place of occupation, place of pursuit, place of 
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employment, house of business, ete., would, doubtless, be 
deemed sufficient. The business element would thus be 
brought into the indictment in a way to make the grand jury 
and the witnesses responsible for it ; but mill-house, slaughter- 
house, law-office, blacksmith-shop, and such like terms ought 
not to be accepted as substitutes, in themselves, for the words 
of the Code, because their application to buildings does not 
depend on actual business in progress at the time, but very 
often, on the purpose for which they were constructed, or on 
that for which they are designed and ready to be used, or have 
been used in times past. 

The chief justice and myself are of opinion that the judg- 
ment should be arrested; and as this will entirely dispose of 
the present indictment, the motion for new trial has not been, 
and need not be, considered. 

Judgment reversed. 


WaRNER, Chief Justice, concurred, but furnished no writ- 
ten opinion. 


JACKSON, Judge, dissenting. 


The indictment charges substantially that the defendant 
broke and entered into a mill-house, with intent then and 
there to steal, and wrongfully and fraudulently take and carry 
away certain tobacco, corn and tallow, naming the lot of to- 
baceo and tallow, and the number of bushels of corn, and 
the value of each. It alleged the ownership of the mill- 
house, and of the property, and stated that the property was 
then and there in the same mill-house. A motion was made 
to arrest the judgment on the ground that the indictment was 
insufficient; the court overruled the motion, and this is the 
error assigned, 

The main question is, does the word mill-house, ea vi ter- 
mini, mean a place of business, so that the jury can under- 
stand it? or is it necessary to add to the word mill-house, that 
it is a place of business? My brethren think it necessary to 
add those words. I do not. The language of the statute is 
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“dwelling, mansion, or store-house, or other place of busi- 
ness,” where any article of value is contained. Well, tobacco, 
tallow and corn, are alleged to have been contained in this 
mill-house, and they are alleged to have been of value. The 
business of a mill-house is to keep corn to grind; it seems 
from the indictment corn was stored therein; therefore, the 
indictment, on its face, in addition to the language “ mill- 
house,” which means a place of business for grinding corn, 
shows that corn was stored therein, and it seems to me a jury 
would, from this clfarge, gather at once what sort of business 
was done in this mill-house, as well as that some business was 
done there, that it was a place of business, to-wit: of the bus- 
iness of grinding corn. Again, I suppose that tallow is a 
very necessary article about a running mill, to use in its ma- 
chinery; tallow was stored here, and from this fact on the 
face of the indictment, I think it clear that the jury would 
know from the indictment that the mill was a place of busi- 
ness, and actually running. As to the tobacco, I suppose the 
miller chewed, and it was there for that purpose. 

The Code declares that “every indictment or accusation of 
the grand jury shall be deemed sufficiently technical and cor- 
rect, which states the offense in the terms and language of the 
Code, or so plainly that the nature of the offense charged may 
be easily understood by the jury.” Now, though mill-house 
be not the word used in the Code, yet I honestly think that the 
jury could easily understand that it was a place of business, 
and the corn and tallow being in it, that it was then a place 
where the business of grinding corn was carried on. If, then, 
this section of our Code, 4628, means anything, it means that 
this indictment is “sufficiently technical and correct,” and 
“shall be deemed” so by the courts. In accordance with the 
legislative will, I deem it so, and so pronounce it. 

Again, section 4623 of our Code declares that “no motion 
in arrest of judgment shall be sustained for any matter not 
affecting the real merits of the offense charged in such indict- 
ment.” How the omission to call a mill-house where corn 
and tallow are stored, a place of business, can be construed to 
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affect the real merits of this offense, I cannot see. Suppose 
the charge had been in a banking-house, and the intent to 
steal bank bills was charged, and the indictment alleged that 
the bank bills were in that house, could it be seriously con- 
tended that the jury could not easily understand it to bea 
place of business, or that the omission to say it was then and 
there a place of business affected the real merits of the offense? 
I really think not. But it may be said that though once a 
place of business, there is no allegation that it was such a place 
then, when the burglary occurred. I reply, the fact that corn 
was there showed it still a place of business, just as the fact 
that bank bills were in the banking-house would show it still 
a place of business. Therefore, I would, if I could, affirm 
the judgment of the court below, and, without further ex- 
pense and delay, punish this convicted burglar and thief. 


Asa W. CHAPMAN, plaintiff in error, vs. THE Mayor AND 
CouNCIL OF THE City oF MAcon, defendant in error. 


1. Cellar doors opening out on the sidewalk and frequently and negligently 
kept or left open, endanger the use of such sidewalk in the night, and to 
persons of imperfect vision, by day, and the city is liable to suit by persons 
falling into said cellars and injured thereby, if it has notice of such negli- 
gent use of the cellars. 

2. If such negligent use has continued a long time, notice will be presumed, 
and the city is chargeable therewith without actual proof of notice. 

3. Whether the use of the dvors in opening and leaving them open, has been 
proper and legitimate for the business of the owner, or capricious and un- 
necessary, and, if legitimate, whether habitually used so negligently as to 
endanger the passers by, are questions for the jury; and whether the plain- 
tiff was so negligent himself, in venturing out in his then imperfect sight, 
as to prevent recovery on proof of negligence by the use of the occupier 
of the cellar and knowledge by the city, is also a question for the jury, 
and the court should not decide these questions itself by granting a non- 


suit. 

Municipal corporations. Streets. Notice. Non-suit. Be- 
fore Judge Hixyi. Bibb Superior Court. October Term, 
1875. 
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Reported in the opinion. 


RuTHERFORD & RUTHERFORD, by JAcKson & LUMPKIN, 
for plaintiff in error. 


R. W. Jemison, for defendant. 


JACKSON, Judge. 


Chapman alleged that in passing the sidewalk on third 
street in Macon, in the forenoon, he fell into an opening made 
by cellar doors in the sidewalk, and was thereby badly in- 
jured, and brought suit against the city. He proved on the 
trial that a few moments before the accident he had procured 
some eye water from Massenburg’s drug store, and had gone 
to his place of business and applied the eye-wash, and on his 
return, the eye smarting, he had his handkerchief over it, the 
other eye not affected, being kept by him on the outer edge of 
the sidewalk, so as to keep on it, thinking he would thereby 
be safe; that when he passed over the sidewalk a few minutes 
before the doors were down, but on his return one of them 
was up and open, and stepping on that which was down near- 
est to him he made another step upon the opening made by 
the other door or leaf of the door, and fell in and was hurt. 
He amended his declaration, and offered to prove that the said 
cellar door had been frequently left open during the day and 
night for a long space of time previous to the injury com- 
plained of by the plaintiff, and of all which the defendant 
had notice. The amended declaration was sufficient to let in 
all this evidence, except perhaps the fact of the door being 
left open at night. 

The court allowed the amendment but rejected the evidence 
because it was immaterial. It was further proven that the 
doors had been madein the sidewalk and used for forty years, 
and that plaintiff had regularly passed over the sidewalk to 
and from his meals daily for a long time. 

The court non-suited the plaintiff, and this is the error 
assigned. 
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1. It is unquestionably the duty of the city of Macon to 
keep its streets and sidewalks in such condition that persons 
passing over them may have safe transit. They are so em- 
powered by their charter, and the right of taxation is con- 
ferred to enable them to do so: 2 Dillon, sections 778, 789, 
and cases cited ; Code of city of Macon, sections 48, 43, 144, 
ete. ; 39 Georgia Reports, 728. In this case, it appears that the 
city permitted the sidewalk to be encroached upon by having 
openings into a cellar below through the sidewalk, with fold- 
ing doors communicating thereto, and the fact that these fold- 
ing doors were habitually, or frequently left open, was offered 
to be proven and the testimony rejected after amendment of 
the declaration, because, in the opinion of the court, it was 
immaterial, that is, because it could not alter the question 
made on the non-suit. We think that the city should keep 
its sidewalks free from danger to those who may pass over 
them, and that an opening in the sidewalk frequently made by 
leaving the cellar doors open, and all with the knowledge of 
the city, would make it liable to one injured by falling into 
the door thus left open, if such an one used due caution 
himself. If it were night and no lights to warn the passer 
were put near the opening, if no railing were there to pre- 
vent accident, and the walker should fall into the opening and 
be hurt, the city would unquestionably be liable, because the 
person injured would have good right to think he was safe 
while on the sidewalk, and could not see the danger. In the 
case at bar the plaintiff was passing the sidewalk in daylight, 
and if he had been in the possession of his eye-sight in full, 
he would undoubtedly have not fallen into the cellar and 
been injured, but he had applied eye-wash to one eye, had a 
handkerchief over it, and was repassing a place perfectly se- 
cure but a few moments before, and owing to his defective 
eye-sight he fell. The city is bound to keep its sidewalks in 
such condition that persons thus partially and for the moment 
blind might pass in safety, unless the jury should think 
that he was imprudent and careless, and guilty of negligence 
in venturing out in the condition of his eye-sight at the time 
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and with the handkerchief over it. Could he not have waited 
until a more favorable moment to return to pay for the eye- 
wash ; for it seems he returned to the drug store to do that ? 
Should he not, being well acquainted with this sidewalk, have 
been on his guard? Were these doors habitually /eft open or 
frequently left open needlessly, with no one to warn the passer 
by? Or were they merely used to go to the ceilar and return 
at once to take goods thence or store them there in the legiti- 
mate business of the occupier of the cellar, and was he negli- 
gent, and frequently so, in the use of these doors for a lawful 
purpose, and was he so at this time particularly ?- Whose fault 
was it, the plaintiff’s or that of the occupier of the cellar, 
that the former was hurt? Whose negligence caused it? 
These, we think, are the questions for adjudication in this 
case, and they are peculiarly questions for the jury. 

The case of Davenport vs. Ruckman and the city of New 
York, seems more in point than any we have found. There 
it was ruled that the sidewalk is for all conditions of people, 
and at all times, and if one is injured whose sight is imper- 
fect, or in passing by at-night in reliance that the corporation 
keeps the sidewalks safe, the city is responsible if the side- 
walk is not safe. It was also ruled in the same case that 
whether one whose sight is imperfect was so negligent as to 
lose her right to recover, is a question for the jury. The 
question, “ was it so improper for her to have gone in the street 
unattended in her then condition of sight that it would be 
negligence on her part to do so, sufficient to prevent her from 
receiving compensation for injuries she might sustain from the 
negligence of others, while passing along the street,” was 
properly, say the court, Chief Justice KENT delivering the 
opinion, left to the jury: 37 New York Reports, 568. So, 
in this case, we think that the questions of negligence here 
are for the jury. Ist. Was the occupier of the cellar in the 
habit of leaving his doors open, without any sign of warning, 
capriciously, or if he only left them open when legitimately 
using them for his business; was he negligent and careless so 
as to endanger passers by whose sight was affected at the time; 

VOL. LV. 37. 
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and, 2d, was the plaintiff so affected at the time with his eyes 
that it was so imprudent for him to venture out alone as to 
constitute such negligence of his own safety as to lose his 
right of recovery for the negligence of others? 

2. If this were a single act of negligence the city could not 
be held liable, because it would not be charged with knowl- 
edge, nor could notice in fifteen minutes be given. to it: Lit- 
tlefield vs. City of Norwich, 40 Conn. R., 406. But if the 
owner had been for a long time careless and negligent, the 
city would be presumed to have notice. In this case the plain- 
tiff proposed to prove actual notice, and as the proof was re- 
jected, it must be considered in for the purpose of this non-suit. 

3. On the whole, we think this case ought to be passed 
upon by the jury, and reverse the judgment of non-suit. We 
do not say that the plaintiff should recover; we simply rule 
that he is entitled to go to the jury on the question of negli- 
gence; itis for them to.say on those questions whether he can 
recover: 2 Dillon, section 785 to section 794; City of Atlanta 
vs. Perdue, 53 Georgia Reports, 607. 

Judgment reversed. 


THE Board oF CoMMISSIONERS OF BURKE Counrry, plain- 
tiffs in error, vs. R. CoLumBus WIMBERLY, defendant in 
error, 


The sanction of a petition for certiorari merely operates as a supersedeas of the 
judgment of the inferior tribunal, The judge who sanctions has no au- 
thority, prior to final hearing, to alter the status of affairs under the judg- 
ment complained of. 

Certiorari. Judgments. Before Judge Gipson. Burke 

County. At Chambers. June 25th, 1875. 


Reported in the decision. 


J. J. JonES; A. M. Ropesrs, by brief, for plaintiffs in 


error. 


No appearance for defendant. 
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WARNER, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that one Wimberly, as tax collector of Burke county, 
had been ruled by the county commissioners of that county 
for his failure to account for and pay over the tax money col- 
lected by him, and was, by order of the commissioners, com- 
mitted to jail. Wimberly petitioned the judge of the supe- 
rior court for a writ of certiorari, alleging error on the part 
of the county commissioners in the proceedings had before 
them. The judge sanctioned the writ of certiorari as prayed 
for, and in addition thereto ordered “that the writ of certi- 
orart hereby granted shall operate as a supersedeas of the 
judgment complained of until the final hearing in the supe- 
rior court, and in the meantime that said Thomas Hamil, 
jailor of Burke county, and all others holding said Wimberly 
in custody under and by virtue of said judgment, are ordered 
to discharge said Wimberly from custody.” Afterwards the 
judge modified said order so as to require said Wimberly to 
pay over to the county authorities the amount admitted by 
him to be due in his answer as a condition of his discharge. 
To which the counsel for the county excepted. 

The judgment of the commissioners was, that Wimberly 
should be imprisoned until he paid over to the county $5,200, 
that being the amount which they adjudged he was indebted 
to the county, whereas Wimberly insisted in his answer that 
he was only indebted to the county the sum of $1,590 00. 
The legitimate object and purpose of the certiorari was to 
bring up the judgment rendered by the county commissioners 
to the superior court for review, in order that the alleged er- 
rors might be examined and corrected by that court, and when 
the certiorari was sanctioned by the judge, it operated as a 
supersedeas of the judgment until the final hearing in the su- 
perior court, that is to say, everything was to remain as it 
then stood, until the final hearing of the certiorari in the su- 
perior court. In our judgment, so much of the order of the 
judge as directed “that said Thomas Hamil, jailor of Burke 
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county, and all others holding said Wimberly in custody un- 
der and by virtue of said judgment should discharge said 
Wimberly from custody,” was error: The Mayor and Council 
of the City of Mucon vs. Shaw, 14 Georgia Reports, 162; Tay- 
lor vs. Gay, 20 Georgia Reports, 77. The legal presumption 
was that the judgment rendered by the county commissioners 
was a legal and valid judgment until reversed for error in 
the manner as prescribed by law. The order of the judge, 
which directed that Wimberly should pay over to the county 
authorities the amount admitted by him to be due in his an- 
swer, as a condition of his discharge, was also error, but it was 
an error against him of which he does not complain, and the 
county has no right to complain of that error. 
Let the judgment of the court below be reversed. 


C. SABATTIE, administrator, plaintiff in error, vs. JAMEs W. 
Baas, defendant in error. 


1. A sheriff’s deed based on a sale of land for taxes, is not evidence without 


the execution under which the sheriff acted. 
2. A judgment right in itself, will not be reversed because predicated, in 


whole or in part, on a wrong reason. 


Deeds. Sheriff. Execution. Evidence. "Judgments. Be- 
fore Judge Harris. Liberty Superior Court. November 
Term, 1875. 


This case was complaint for land. The title of the plain- 
tiff rested on a sheriff’s deed made on a sale of the property 
in controversy for taxes. When this instrument was offered 
in evidence, unaccompanied by the execution under which the 
sheriff acted, the defendant objected to its introduction upon 
the following grounds: 

1st. Because the deed did not recite that the sheriff sold be- 
tween the hours of 10 o’clock A. M., and 4 o’clock P. M. 

2d. Because it did not show on its face that the sheriff first 
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offered said land for rent, and on failure to rent the same, then 
offered a portion for sale, and then the whole. 
The objections were sustained, and plaintiff excepted. 
From this ruling a non-suit resulted. Error is assigned 
upon the above ground of exception. 


Water A. Way, by Z. D. Harrison, for plaintiff in 
error. 


No appearance for defendant. 


BLECKLEY, Judge. 


1, Whether section 893 of the Code was intended to free 
tax titles from any of the strictness of the prior law need not 
be considered. It certainly does not give them a higher status 
than belongs to a deed made by the sheriff under the judg- 
ment of a court, and such a deed, unsupported, is generally 
not admissible in evidence: Clark & Wilson vs. Trawick, Jan- 
nuary term, 1876. 

2. The foregoing being a sufficient reason for excluding the 
deed, it is needless to inquire what recitals such a deed should 
contain, or what would be their effect. The judgment excepted 
to was right, no matter on what ground it was based. 

Judgment affirmed. 


JosePH L. VARNER ef al., plaintiffs in error, vs. Mary J. 
VARNER et al., defendants in error. 


1. Before a judgment of the circuit court will be reversed, the burden is upon 
the party complaining to show affirmatively that it is erroneous, and if the 
bill of exceptions and transcript of the record, show no demurrer and the 
case turned on the demurrer, this court cannot intelligently review it, and 
will affirm the judgment, 

. The above rule of practice is the more necessary when the bill is demur- 
rable on several grounds, such as the misjoinder of parties, the absence of 
essential parts of the record, and the failure to append important exhibits. 
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3. Considering the demurrer a general one, for want of equity, which is most 
favorable for plaintiffs in error, we see nothing in the bill which shows that 
their remedy is not adequate and complete at law, 





Practice in the Supreme Court. Equity. Demurrer. Be- 
fore Judge Krippoo. Quitman county. At Chambers. May 
Sth, 1875. 


Reported in the opinion. 
H. & I. L. Frevper, for plaintiffs in error. 


No appearance for defendant. 


Jackson, Judge. 


1, 2. This case seems to have gone off below on a demur- 
rer, but what the demurrer was, and on what grounds it rested, 
we cannot tell. No copy of it is in the bill of exceptions, 
aud while that paper is made to assert that all the facts neces- 
sary are in the record, this, the most important fact, indeed 
the only fact, together with the bill, absolutely necessary to 
enable us to pass upon the case, is not in the record at all. It 
is needless to say that we cannot pass upon it and must affirm 
the judgment below. In a similar case this court pursued 
that course, and it appears to be the only reasonable one: 
Mayor and Council of Rome vs. Duke, 19 Georgia Reports, 93. 

3. The demurrer is the more necessary here because the bill 
seems to us demurrable upon various grounds, Assuming 
that it was a general demurrer and went to the whole bill, 
and was grounded on want of equity, which is the most fa- 
vorable assumption for the plaintiff in error, and which may 
be inferred from the fact that the bill was dismissed, we think 
the remedy of the party complainants ample at law. From 
their statements it seems the property was always held as 
theirs and for them; they all appear to be sui juris; they 
seek no discovery, and we see no reason why they could not 
recover at law. But we place our judgment upon the ground 
that we cannot review a case without the pleadings; that 
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plaintiff in error must see to it that the pleadings are here, 

or take the consequences, and that the consequences will al- 

ways be the affirmance of the judgment of the court below. 
Judgment affirmed. 


CuesTeER M. Cuark, administrator, plaintiff in error, vs. 
JAMES W. WARREN, defendant in error. 


A and B purchased land, delivering their joint and several promissory note, 
secured by mortgage thereon, in payment therefor, They divided the 
land, executing, each to the other, a quit-claim deed. B sold his portion 
to a purchaser, who had constructive notice of the mortgage from the fact 
of its being of record, and died insolvent. A died solvent. His admin- 
istrator was compelled to pay off in full the aforesaid joint and several 
note. He then filed his bill against the purchaser of B’s portion to enforce 
contribution: 

Held, that there was no equity in his bill. 


Equity. Mortgage. Vendor and purchaser. Contribution. 
Before Judge Harris. Calhoun Superior Court. September 
Term, 1875. 


Reported in the decision. 
Srrozer & Smita; Lyon & But er, for plaintiff in error. 
Vason & Davis; R. N. Ety, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant, as the administra- 
tor of Wilkinson, against the defendant, in the year 1860, 
alleging that in the year 1848 complainant’s intestate, and one 
Spicer, purchased from the Messrs, Costers, several described 
lots of land, for which they executed their joint and several 
promissory notes, to secure the payment of which, they, on 
the 6th of December, 1848, executed a mortgage on the land 
so purchased, to the Costers. Subsequently, on the 29th of 
December 1849, Wilkinson and Spicer, by agreement, divided 
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the land between them, each executing a quit claim deed to 
the other for their respective shares thereof; that in the year 
1856 Spicer departed this life insolvent, and his estate is un- 
represented, leaving, at the time of his death, two of the notes 
so given as aforesaid to the Costers for the land secured by 
the mortgage thereon, unpaid ; that Wilkinson died, and the 
complainant, as his administrator, was compelled not only to 
pay his intestate’s share of said notes but was also compelled 
to pay Spicer’s share thereof, his intestate being a joint and 
several promissor thereon, and did pay the same, amounting to 
the sum of $2,686 45, on the 5th day of December, 1859. 
The complainant also alleges, that after the partition of the 
lands between Wilkinson and Spicer, Spicer sold and con- 
veyed his share thereof to the defendant, Warren, who went 
into the possession thereof and still occupies the same; the 
time of this sale is not alleged in complainant’s bill, but is 
stated in the defendant’s answer to have been in the spring 
of 1853. 

The complainant alleges that the defendant, Warren, had 
notice of the mortgage on the land to the Costers, at the time 
he purchased it from Spicer, and insists that the land in his 
hands is chargeable with the amount which he has paid to the 
Costers for Spicer’s share of the money due on the notes given 
by Wilkinson and Spicer for the land, the payment of which 
was secured by the mortgage thereon. The prayer of the 
bill is, that the land may be sold and so much of the proceeds 
thereof as may be necessary, be applied to the extinguishment 
of the amount paid by the complainant to the Costers for 
Spicer, and the surplus, if any, paid to the defendant, and for 
such other relief as the nature of his case may require, ac- 
cording to equity and good conscience. 

The defendant, in his answer, admits that he purchased the 
land from Spicer in the spring of 1853 for the sum of $10,000, 
and has paid for the same ; defendant also admits that he had 
constructive but not actual notice of the mortgage on the land 
to the Costers, at the time of his purchase, but had at the 
same time notice that the mortgage debt was the joint debt of 
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Spicer and Wilkinson, and that the estate of the latter was 
entirely solvent ; defendant denies all information of the pay- 
ment of the notes secwred by the mortgage held by the Cos- 
ters by complainant, except as charged in his bill, but sup- 
poses the same may be true; defendant admits the insolvency 
of Spicer’s estate. By agreement of the parties the case was 
submitted to the decision of the presiding judge upon the bill 
and answer of the defendant, without the intervention of a 
jury, who decided that the complainant was not entitled to 
the relief prayed for, and dismissed the complainant’s bill, 
whereupon the complainant excepted. 

There can be no doubt that as between the original joint 
promissors in the notes given to the Costers for the land which 
the mortgage was given to secure, and their legal representa- 
tives, that the doctrine of legal or equitable contribution would 
be applicable, but that is not the question presented by the 
record before us. 

The question as presented by the record is whether the pay- 
ment of the entire mortgage debt by one of two joint and 
several promissors, who were primarily liable for the payment 
thereof to the mortgagees, can equitably compel a purchaser 
of a part of the mortgaged land from one of the mortgagors, 
to contribute to the other mortgagor out of the land so pur- 
chased by him the one-half of the mortgage debt, when such 
mortgagor was primarily liable to pay to the mortgagees the 
entire mortgage debt? If Wilkinson and Spicer, after having 
given their joint and several notes to the Costers for the land, 
and executed a mortgage on the land to secure the payment 
thereof, had afterwards sold the entire tract so mortgaged to 
the defendant, Warren, and received payment therefor from 
him, and Wilkinson had paid off the entire mortgage debt to 
the Costers, for which he was jointly and severally liable to 
pay, what equity would he have had against Warren, the pur- 
chaser, to compel him to reimburse him, Wilkinson, out of 
the land so purchased because he had paid Spicer’s share of 
the mortgage for which he was jointly and severally bound 
with Spicer to the mortgagees, to pay? Having sold the land 
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to Warren and received payment therefor, Wilkinson and 
Spicer, or either of them, would have been morally and equit- 
ably bound to have paid off the mortgage debt, so as to have 
protected the purchaser of the land from the mortgage. The 
fact that the land was divided between the joint owners by 
mutual consent, and part thereof sold by one of the joint own- 
ers, does not alter or change the principle involved; both the 
joint and several promissors were morally and equitably bound 
to pay off and discharge the mortgage debt for the protection 
of a purchaser of a part of the mortgaged property, as well as 
a purchaser of the whole of it. But there is another obstacle 
in the way of the complainant. ‘The land was purchased by 
the defendant, Warren, in the spring of 1853. The com- 
plainant’s alleged equity is that he paid for his intestate, as a 
joint promissor on the notes, the sum of $2,686 45, as Spicer’s 
share, on the 5th day of December, 1859. The defendant de- 
nies all information as to that payment, except as furnished 
by complainant’s bill, and could not have had any knowledge 
of it at the time of his purchase of the land, for the simple 
reason that the payment was not made until five or six years 
thereafter. It is true, the defendant had constructive notice 
of the mortgage, but at the same time had notice that the 
mortgage debt was the joint debt of Spicer and Wilkinson, 
and that the estate of the latter was entirely solvent. The 
defendant, therefore, had no notice of the complainant’s al- 
leged equity at the time he purchased the land, in the spring 
of 1853. This is not an attempt of the mortgagees, or of an 
assignee of the mortgagees, for a valuable consideration, to 
collect the mortgage debt out of the mortgaged property, but 
it is an attempt by one of the mortgagors to collect out of the 
purchaser of a part of the mortgaged lands sold by one of the 
mortgagors, a debt which he was legally bound to pay to the 
mortgagees as a joint promissor, on the alleged ground that 
the land in the hands of such purchaser is charged with the 
burden of paying one-half of the mortgagor’s joint and several 
liability to pay his own mortgage debt, of which payment by 
the complainant the defendant had no knowledge at the time 
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of his purchase of the land, and could not have had any, be- 
cause no such payment had then been made. 

In view of the facts of this case as disclosed in the record, 
we are of the opinion that the defendant, Warren, the pur- 
chaser of the land, has the superior equity as against the com- 
plainant, and that there was no error in deciding that the 
complainant was not entitled to the relief prayed for, and in 
dismissing his bill. 

Let the judgment of the court below be affirmed. 


WituiaMm W. Busy, plaintiff in error, vs. GEorGE H. LEs- 
TER et al., administrators, defendants in error. 


1. Discharge in bankruptcy does not affect the prior lien of a judgment upon 
land set apart to the bankrupt as exempt, the creditor not having proved 
his debt, nor done anything to waive his lien or submit it to the jurisdic- 
tion of the bankrupt court. 

2. The land is protected from levy and sale under the judgment, to the same 
extent only as it would have been protected by the homstead and exemp- 
tion laws of this’state, had no proceedings in bankruptcy taken place. 

3. When the lien is that of a judgment which was rendered prior to 1868, 
the increased exemptions provided for by the present constitution will not 
hold against it. 


Bankrupt. Judgments. Homestead. Before Judge Por- 
TLE. Oglethorpe Superior Court. October Term, 1875. 


Reported in the opinion. 
JouN C. REED, for plaintiff in error. 


R. Toomss, for defendants. 


BLECKLEY, Judge. 


1, By the laws of Georgia a judgment has a lien from its 
date upon all the property of the defendant: Code, section 
3580. Is this lien extinguished by the defendant’s discharge 
in baukruptey? This court has ruled that it is not: Jones vs. 
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Lellyett & Smith, 39 Georgia Reports, 64; Phillips vs. Bow- 
doin, 52 Ibid., 544; Barber vs. Terrell, 54 Ibid., 146. Sev- 
eral other cases decided by the court tend to show that judg- 
ment liens which attached prior to proceedings in bankruptey, 
are unaffected, unless the creditor has proved his claim, 
or the property sought to be reached has been taken charge 
of by the assignee and administered free from liens, in the 
manner provided for by the bankrupt act: 40 Georgia Re- 
ports, 257; 43 Ibid., 383; 44 Ibid., 133; 52 Ibid., 593. 
Comparing these cases with 49 Georgia Reports, 361, 52 Ibid., 
605, and 53 Tbid., 208, it will be seen that the lien of a judg- 
ment has been regarded by this court as on as high grounds 
as that of a mortgage. Both classes of liens seem to have 
been considered as equally within the saving provisions of 
the 20th section of the bankrupt act, and as adhering to the 
property in any and all hands, even those of the assignee. 
In one of the cases cited (40 Georgia Reports, 257,) the court 
say that title passes to the assignee, but he takes it subject to 
the lien; and in another (43 Georgia Reports, 383,) they say 
the lien is preserved, and it is at the option of the plaintiff to 
proceed with his execution or go into the bankrupt court and 
prove his debt. The assignee may compound for a release of 
the lien, or he may sell subject to it, or, by an order of his 
court to that effect, may sell free from it. But if he sells 
without compounding or obtaining the requisite order, the 
lien, if not in some way waived, will still bind the property : 
Meeks vs. Whatley, 10 Bank Reg., 498. See, also, as to lien 
for taxes, even where there was an order to sell free from in- 
cumbrances, and the assignee sold accordingly: 46 Georgia 
Reports, 412. 

In the present case the contest is between a judgment cred- 
itor and a mortgagee. The judgment bears date in 1867, and 
the mortgage in 1871. The debtor was adjudicated a bank- 
rupt upon his petition filed on May 22d, 1873, and was there- 
after duly discharged. His assets paid nothing to crelitors, 
all his property having been allowed to him as exempt. 
Neither of the parties to this litigation proved in bankruptcy, 
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though both had the prescribed notice of the proceeding. 
The mortgage was foreclosed in the state court at October 
term, 1873, and under that foreclosure the land was sold by 
the sheriff. The money thus brought into court, amounting 
to $2,050 00, is the subject matter of the present controversy. 
The mortgage was given to secure purchase money, or what 
the parties agreed to consider as purchase money. Before 
the proceedings in bankruptcy, this land was set apart to the 
debtor as a homestead, under the constitution of 1868. The 
same land was returned in his schedule and claimed as exempt 
in bankruptey. There was no objection filed by creditors, 
and the land was allowed to him, in due form, as exempt, be- 
fore his discharge was granted. There was no irregularity in 
allowing the exemption or in the discharge. The sheriff’s 
sale under the mortgage fi. fa. took place after the proceedings 
in bankruptcy were completed, and so far as appears, without 
any resistance or objection on the part of the bankrupt. 

2. A distinction is sought to be drawn between enforcing a 
judgment, after bankruptcy, against property never in any way 
dealt with by the assignee or by the bankrupt court, and en- 
forcing it against property set apart in due form to the bank- 
rupt as exempt, whether exempt legally as against such judg- 
ment or not. This latter is said to be administered in bank- 
ruptey, and the former not. The distinction is unsound in 
so far as it is applied to exemptions measured by the state 
laws, and of that class is the exemption of land. The as- 
signee acquires no title and imparts none to the bankrupt. 
He admeasures or values, and allows the bankrupt to retain, 
The latter has precisely the same title after his exempt prop- 
erty is set apart as he had to it before. Liens upon it are 
neither extinguished nor removed. His protection thereafter, 
as to those liens, unless he can show assets for them in the 
hands of the assignee, depends wholly on the state law. What 
has been done by the assignee is equivalent to compliance 
with the state statutes in assigning homestead or claiming ex- 
emption, but has no higher validity or greater sanctity. If 
creditors come who have compounded their liens with the as- 
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signee, or who have proved their claims in bankruptcy, they 
can be resisted. If others come who have not done so, they 
ean enforce their liens or not, according as they might or 
might not have enforced them against the same property if it 
had been set apart under the state law, in the method pre- 
scribed by that law, without any proceeding in bankruptcy 
whatever. Exemption granted in bankruptcy resting on the 
state law has precisely the same effect against prior liens as 
exemption granted out of bankruptcy, or by the instrumen- 
talities appointed by the state. In respect to the latter, it is 
well settled by repeated rulings, that a creditor having a lien 
that overrides the exemption may assert it without contesting 
the right with the debtor on the hearing of his application : 
44 Georgia Reports, 14, 663; 47 Ibid., 453; 39 Ibid., 386 ; 
49 Ibid., 380; 50 Ibid., 81, 626; 51 Ibid., 460; Wofford 
vs. Gaines, 53 Ibid., 485. In 52 Georgia Reports, 605, a 
mortgagee was allowed to foreclose after the property mort- 
gaged was set apart to the mortgagor, in bankruptcy, as ex- 
empt. The bankrupt act preserves all liens alike, and the 
debtor’s discharge is granted with that implied qualification. 
What each lien will bind (beyond what is disengaged from it 
by the act without reference to the state law) depends upon 
the exemption laws of the state. 

3. According to the laws of this state the lien of a judg- 
ment rendered in 1867 will prevail (where there is no bank- 
ruptcy) over the enlarged exemptions provided for by the con- 
stitution of 1868. This proposition is not now disputed ; 
and if it were, the cases already cited in this opinion on other 
points, would place it beyond question. The principle of 
uniformity which the bankrupt act has observed with regard 
to the main bulk of its exemptions, is to adopt the laws of 
the several states, with a maximum limit to the amount ex- 
empted by the laws in force in 1871. There was, in 1871, 
no law of this state which accorded to judgment debtors, on 
debts dating in 1867, these large exemptions. We hold with 
the chief justice of the United States (in re Daniel Deckert, 
10 B. Reg. 1,) that the amending act of March 3, 1873, was 
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unsuccessful in making unconstitutional provisions in state 
laws a part of the system of bankruptcy: See, also, the opin- 
ion of BALLARD, judge, in 13 B. Reg., 183. It was com- 
petent for congress either to have passed one uniform original 
law of exemption, irrespective of state laws, or to have adopt- 
ed the latter as they were of force, or might become of force, 
within the several states; but it was not competent, we think, 
for it to impart to one or all of the latter, a force in the courts 
of the United States which, as solemnly decided by the su- 
preme court of that government, they do not have, never did 
have, and never can have in the domestic tribunals of the 
states which enacted them. As to debts contracted prior to 
July, 1868, the true and only law of Georgia, measuring ex- 
emptions, is the Code. That was the law in force here in 1871; 
and no other exemption law of the state of Georgia was then 
operative upon the class of debts in question, and has not been 
since, and never can be. Without some law, either state or 
federal, there can be no exemption, even in bankruptcy. The 
constitution of 1868 was, as to debts older than itself, no state 
law in 1871 and is none now. Congress, by engrafting it 
upon the bankruptey system, made it federal law so far as it 
was state law, and no further. Not the words of it but the 
legal essence of it passed into the statutes of the United States. 
It is the same law in them as out of them; and ought to re- 
ceive the same construction and have the same effect. The 
only change is, that since its adoption by congress it is the 
law of two governments instead of one; and this principle of 
duplication is the principle of uniformity which saves the 
present bankruptcy system from being unconstitutional. 

We affirm the judgment ordering the fund to be paid to 
the older lien. 
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JosEPH J. SPENCER et al., plaintiffs in error, vs. THe Gror- 
GIA RaILRoAD AND Bankina Company, defendant in 


error. 


When the bill of exceptions does not embody the brief of the evidence, but 
refers to it as in the record, it must appear, either from the bill of exceptions 
or the transcript of the record, that the brief of evidence was approved by 


the court, 


New trial. Practice in the Supreme Court. January Term, 
1876. 


Reported in the opinion. 


J.J. Fuoyp; J. V. Woopson, for plaintiffs in error. 


CriarkK & Paces, for defendant. 


JACKSON, Judge. 


The defendant in error moved to dismiss the bill of excep- 
tions on the ground that the evidence was not embodied in 
it, and though it referred to the evidence as embodied in 
the record, it nowhere appeared, either in the bill of excep- 
tions or in the transcript of the record, that the brief of the 
evidence was approved by the court. The act of 1870, (see 
Code, section 4253,) enacts that the brief of the evidence, 
filed and approved according to law, is made part of the re- 
cord, and if referred to in the bill of exceptions, need not be 
actually set out in the bill of exceptions, which before that 
act had to be done. It will be seen that the act requires the 
brief to be approved as well as filed. The filing is a mere 
act of the clerk, the approval is the act of the court. Cer- 
tainly the court is entitled to say what evidence was before it 
when it ruled in the case. In this case the court has not been 
heard, so far as the bill of exceptions or record discloses to us, 
and under the authority of Massey vs. Pitts, Cook & Company, 
48 Georgia Reports, 124, as well as the letter of the act of 
1870, and its spirit and sense, we feel constrained, reluctantly 
always, to dismiss the bill of exceptions. While we have not 
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examined the grounds of error with as much _ particularity 

and care as we should have done if the motion to dismiss 

had not controlled the case, yet, from a cursory view of the 

questions made, we would be inclined to affirm the judgment 

on the merits, and therefore apply the well settled rule of the 

court to dismiss such a bill of exceptions with less reluctance. 
Bill of exceptions dismissed. 


JoHN S. MoreMAN, plaintiff in error, vs, JoHN NEAL, de- 
fendant in error. 


(Jackson, Judge, having been of counsel in this case, did not preside.) 


In January, 1858, plaintiff obtained judgment against defendant and the exe- 
cution issued thereon, was levied on December Ist, 1868. Defendant in 
fi. fa. owned the property levied on until September, 1863, when he sold to 
a third person who took possession and so remained until 1866, when he 
sold to claimant who has since been in possession, On June Ist, 1869, 
claimant filed an affidavit of illegality to the aforesaid levy, availing him- 
self of the provisions of the relief act of 1868. What became of this affi- 
davit, the record fails to disclose, On December 6th, 1873, he filed his 
claim, 

Held, that the property was subject, 


Statute of limitations. Judgments. Before Judge Wricut. 
Dougherty Superior Court. April Term, 1875. 


Reported in the decision. 
Vason & Davis; R. F. Lyon, for plaintiff in error. 


L. P. D. WARREN, for defendant. 


WaRneER, Chief Justice. 


This was a claim case which was submitted to the judgment 
of the court without the intervention of a jury, upon the fol- 
lowing agreed statement of facts, as appears from the record. 


In January, 1858, the plaintiff obtained a judgment against 
VoL. Lv. 38. 
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the defendant, Durham, on which an execution issued, and 
was levied on the Ist of December, 1868, upon two city lots 
in the city of Albany, as the property of the defendant, Dur- 
ham, whereon John S. Moreman then lived. On the Ist of 
June, 1869, Moreman, the present claimant, interposed an 
affidavit under the relief act in which he alleged several rea- 
sons why the property should not be sold as the property of 
Durham. What disposition was made of that affidavit, the 
record does not disclose, but on the 6th of December, 1873, 
Moreman interposed his claim to the property. It also ap- 
pears that Durham, the defendant in fi. fa., owned the prop- 
erty until September, 1863, when he sold it to Drinkwater, 
who sold it to Moreman, the claimant, in 1866; that Drink- 
water took possession at the time of his purchase and remained 
in possession until he sold to Moreman, who then went into 
possession, and remained in possession up to the time of trial. 
The court decided that under the law and facts of the case, 
the property was subject to the plaintiff’s execution; where- 
upon the claimant excepted. 

We find no error in the judgment of the court on the state- 
ment of facts disclosed in the record. 
Let the judgment of the court below be affirmed. 


J.S. Noyes & Company, plaintiffs in error, vs. JAMEs LL, 
JENKINS, defendant in error. 


The sale of the first five bales of cotton of a crop of the present year by a 
bill of sale dated the 9th February, 1874, passes no title to the vendee, the 
seed not being planted at that season of the year in the county. That 
which has no actual or potential existence is not the subject of bargain and 
sale, Until the crop be actually growing, or at least until the seed be 
planted, the crop has no existence, actual or potential, and no part of it can 
be sold so as to pass the title, and authorize a recovery in trover, 


Sale. Title. Crops. Before Judge BucHanan. Polk 
Superior Court. August Term, 1875. 
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Reported in the opinion. 


JosepH A. Buance, by E. N. Broytes, for plaintiffs in 
error. 


No appearance for defendant. 


JACKSON, Judge. 


J.S. Noyes & Company brought trover against the defend- 
ant for five bales of cotton, to be the first five bales picked, 
ginned and packed from the crop of 1874. ‘The contract by 
which they claimed title to this cotton was in writing, and 
dated 9th of February, 1874. It is clear, therefore, that 
though the contract calls the crop a growing crop, that on the 
9th of February no crop of cotton was growing, or even planted, 
at that time in the county of Polk, where the plantation was. 
The court held in substance that there could be no recovery ; 
that no title passed to this inchoate crop, namely: for want of 
delivery, and the questions for us to decide are, did title pass 
to the vendees, and can they recover in trover? 

In the case of Cudworth against Scott, 41 New Hampshire, 
456, it was ruled that a mortgage of crops of a certain year on 
a certain farm will pass to the mortgagee a lien for such grasses 
as spring from the ground annually, but not to such as grow 
from seed sown, the seed not being sown at the date of the 
contract. In the supreme court of the United States in Butt 
vs. Ellett, page 544, 19 Wallace, it was held, not that title 
could pass before a crop was planted to any part thereof so as 
to authorize a recovery in trover, but that a mortgage on such 
a crop would attach its lien to it when it sprang up, and the 
lien would be preferred to other subsequent liens. 

In a late case reported in the Law and Equity Reporter 
for April 5th, 1876, Apperson & Company vs. W. E. & C. 
L. Moore, it was held by the supreme court of Arkansas that 
an action to recover an unplanted crop, or its value, would not 
Jie, because that which has no actual or potential existence is 
not the subject of grant; but that when a mortgage is execu- 
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ted on an unplanted crop, a lien attaches in equity, as soon as 
the subject of the mortgage comes into existence, and in a 
proceeding to foreclose will be enforced against the mortgagor, 
and those claiming under him with record notice. In Ste- 
phens vs. Tucker, decided at the last term, it was held by this 
court that a mortgage upon a part of a crop actually growing, 
capable of certain ascertainment, was good. But we have not 
found a case where title to a crop, the seed not even being at 
the time of the sale in the ground, passed so as to authorizea 
recovery in trover. The authorities are uniformly, we believe, 
to the effect of the remark made in the case cited from the 
Arkansas supreme court, that there must be a potential ex- 
istence at least of the thing sold ; and this potential existence 
comes into being only when the crop begins to grow, or at far- 
thest, when the seed is put where it can germinate and begin 
to grow, in the soil, and under the rain and sunshine. 

We think, therefore, as this crop of cotton was not in any 
actual or potential existence, inasmuch as it had not germin- 
ated, or even been put where it could germinate, no title pass- 
ed, and there can be no recovery in trover. 

Judgment affirmed. 


W. F. M. Greenway ef uz., plaintiffs in error, vs. NATHAN- 
IEL H. Goss, defendant in error. 


Complainant conveyed land to defendant by warranty deed taking note for 
purchase money, Defendant, for the purpose of defeating the collection of 
the note, conveyed to a dona fide purchaser without notice, in exchange for 
other land. He then induced his wife to have latter property covered by a 
homestead, Complainant filed his bill to make the homestead subject to 
his claim. A demurrer thereto should have been sustained upon the sole 
ground that it appeared that the debt sought to be enforced was contracted 
prior to the adoption of the constitution of 1868, and therefore the home- 
stead did not prevent the sale of the property under final process. 


Equity. Homestead. Before Judge Knicgut. Fannin 
Superior Court. May ‘Term, 1875. 
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Reported in the decision. 


Tuomas F. Greer; C. D. Puinures; H. P. BEL, for 
plaintiffs in error. 


Wier Boyp, for defendant. 


WaRwNeER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants for equitable relief in which the following facts are sub- 
stantially alleged: In March, 1866, the complainant sold 
to one Greenway a settlement of land in Dawson county for 
$700 00 and took his note for the purchase money making 
him a warranty deed to the land. After the maturity of the 
note given for the land, suit was instituted thereon, and judg- 
ment obtained in April, 1872. The complainant also alleges 
that the defendant, for the purpose of defeating the collection 
of his debt by the sale of said Jand under the execution issued 
on his judgment, fraudulently exchanged the same with one 
Forester, for a settlement of land in Fannin county, said For- 
ester having no notice that the purchase money was due for 
the land in Dawson county. Soon after the exchange of lands 
as aforesaid, the defendant went into the possession of the land 
in Fannin county, and for the purpose of defeating the collec- 
tion of complainant’s debt, procured his wife, Drucilla, to ap- 
ply for and obtain a homestead on the land in Fannin, which 
was all the property owned by defendant; he is insolvent, 
and said exchange of lands as before stated, between de- 
fendant and Forester, was made for the express purpose of de- 
feating the collection of complainant’s debt due for the pur- 
chase money of the land in Dawson county ; the sheriff of 
Fannin county doubts his right and authority to levy the 
complainant’s execution upon the homestead land in Fannin 
county and sell the same for the purchase money due for the 
land in Dawson county, and has refused to do so, although 
the same is equitably bound for the payment thereof. Where- 
fore the complainant prays for a decree that the homestead 
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land in Fannin county may be sold and the proceeds thereof 
be applied to the payment of his judgment debt for the pur- 
chase money due for the land in Dawson county, which was 
exchanged for the land in Fannin county on which the home- 
stead is located. To this bill of the complainant the defend- 
ants demurred for want of equity, and because the complain- 
ant had a complete remedy at law. (The court overruled the 
demurrer and the defendant excepted. 

If the contract on which the complainant’s judgment is 
founded had been made subsequently to the adoption of the 
constitution of 1868, allowing the homestead exemption, we 
should have sustained the complainant’s bill in view of the 
allegations contained therein, but inasmuch as the contract of 
indebtedness was made prior to 1868, the homestead exemp- 
tion on the land in Fannin is not valid as against the com- 
plainant’s judgment founded on that contract, and the plain, 
simple remedy for the complainant is to levy his execution 
upon the land in Fannin county, and have the same sold in 
satisfaction thereof. If the sheriff shall refuse to levy the 
execution on the land when instructed to do so, the’ law pro- 
vides an ample remedy against the sheriff for his neglect of 
duty. 

Let the judgment of the court below be reversed. 





JoHN Baaes, plaintiff in error, vs. MAry E. Baaas, defend- 
ant in error. 


An agreement was entered into by husband and wife whereby to settle un- 
fortunate difficulties between them. It was agreed that they should mutu- 
ally occupy and enjoy a certain house and lot, with certain limitations over 
in case of death. Subsequently the wife sued the husband for divorce, 
which was granted with liberty to each to marry again. Pending the di- 
vorce, counsel agreed that the question of property should be left open 
without prejudice to either party, The wife, having failed by writ of par- 
tition to divide the property, brought her bill in equity and alleged that the 
husband was in the sole occupancy and use of the house and had enjoyed 
all the rents thereof since the divorce, was insolvent and unable to respond 
to her in damages, and prayed for an injunction, and the appointment of a 
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receiver to take charge of the property and hold the future rents subject 
to the order of the court. The court granted the prayer, and directed the 
receiver to pay half the rents in future to the husband, and retain the other 
half to await the final decree: 

Held, that there is equity in the bill, and that the court did right in appoint- 
ing a receiver to take charge of the property, and to preserve the future 
rents to await the final decree, 


Equity. Husband and wife. Receiver. Before Judge 
BucHaNan. Troup Superior Court. November Term, 1875. 


Report unnecessary. 
B. H. Brauam; B. L. Harris, for plaintiff in error. 


FERRELL & LONGLEY, for defendant. 


JACKSON, Judge. 


This case was before this court on the application of the 
defendant in error fur a partition of the property in dispute. 
It was then held that she could have relief in equity ; at least 
it was so strongly hinted that counsel could not well fail to 
see the drift of the mind of this court as then constituted. 
We agree with those hints, and as the facts are sufficiently 
indicated in the head-note to explain fully the principle de- 
cided, we deem it unnecessary to elaborate them here. If 
other parties are necessary, they can be made when the case 
goes back, before the final hearing: 54 Georgia Reports, 95. 

Judgment affirmed. 


JACOB STAFFORD, plaintiff in error, vs. THE CTATE OF 
GeEorGIA, defendant in error. 


1, Upon atrial for the offense of murder, where the only incentive to the 
act appears to have been robbery, it was competent to show that the de- 
fendant, some week or ten days prior to the homicide, proposed to a wit- 
ness to rob an old man and woman, who lived on the edge of town and 
who had money “ piled up,” 
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2. An affidavit of a juryman as to what he intended by his verdict, is inad- 
missible, 

3. A confession made by the defendant to a fellow-prisoner, who was in jail 
for stealing, and grossly irreligious, as appears from his own evidence, but 
who read the bible and sang psalms to him, and told him that if he were 
guilty he had better confess and seek his God, was admissible, WARNER, 
Chief Justice, dissented, 

4. Where a witness swore to a certain state of facts upon one trial, and tothe 
contrary upon a second trial of the same case, admitting that his testimony 


first given was false, it was error in the court to fail to charge that if a wit- 
ness, knowingly and wilfully swears falsely in a material matter, his testi- 
mony should be rejected entirely, unless it be corroborated by the facts and 
circumstances of the case or other credible evidence, 


Criminal law. Evidence. Jury. Verdict. Confessions, 
Witness. Charge of Court. Before Judge Hopkins. Ful- 
ton Superior Court, April Term, 1875. 


Reported in the decision. 
R. S. Jerrries; H. C. GLENN, for plaintiff in error. 


JouHN T. GLENN, solicitor general; Hoke Suiru, for the 
state. 


Warner, Chief Justice. 


The defendant was indicted with John Purifoy for the of- 
fense of murder, and charged with the unlawful killing of 
John Casey, in the county of Fulton. On the trial of the de- 
fendant, the jury, under the charge of the court, found him 
guilty, and recommended him to the mercy of the court. The 
defendant made a motion for a new trial on the several 
grounds set forth therein, which was overruled by the court, 
and the defendant excepted. 

The defendants were tried separately, and both found guilty, 
but the court granted a new trial in the case of Stafford, and 
at the same term of the court, Stafford was again put on his 
trial, and it is the proceedings had on the last trial that we 
are now called on to review. 

It appears from the evidence in the record that the deceased 
kept a grocery store in the basement story of the house in 
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which he and his family resided, on Mitchell street, one of the 
public streets in the city of Atlanta; that on the night of the 
26th of January, 1875, about nine o’clock, two colored men 
came there and inquired for some whisky to drink ; they pass- 
ed through the room where Mrs. Casey, the wife of the de- 
ceased, was sitting, and went down into the store-room, the 
deceased going with them. Shortly afier they went down 
there, Mrs. Casey heard a noise in the room below, and one 
of the parties who went down with the deceased came up, and 
hurriedly. ran off through the house where Mrs. Casey was, 
who then went to the top of the steps and looked down into 
the basement room, and saw Purifoy have her husband by the 
throat; when she gave the alarm he ran off; found the de- 
ceased lying on the floor, his throat cut, and bleeding pro- 
fusely ; appeared to have received two or three blows on the 
head; knew Purifoy and identified him, but did not know 
who the other mau was, and could not identify him, and did 
not do so, either then or at the trial; no one lived in the 
house besides the deceased and his wife and their two children, 
who, at the time of the occurrence, were in bed up-stairs. 
The deceased lived four days after the wounds were inflicted. 
Purifoy and the defendant were arrested and brought into the 
presence of the deceased before he died, who recognized Puri- 
foy as one of the men who went into the basement store with 
him that night, but did not recognize the defendant, Stafford. 
When asked if he recognized the defendant, Stafford, as one 
who went into the basement store with him, he said he did 
not know him. John Horsham, a witness for the state, testi- 
fied that a week or ten days before Casey was killed, defend- 
ant said to him: “ Did not I want to make some money?” 
I said, “yes; where is it?” He said, “out on the edge of 
town, where an old man and woman lived together, and had 
money piled up; me and Jerry Barracks, and Henry Hum- 
phreys, want to make a raise, and we would like you to go 
along;” told him “I would go, and said, when will you.go?” 
He said, “to-morrow night.” I said, “where will you meet ?” 
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He said, “at Henry Humphrey’s, up-stairs, over the drug 
store, at eight o’clock. I did not mect him,” 

This evidence was objected to by the defendant, and its ad- 
mission by the court is one of the errors assigned. 

Patent Ridgely, a witness sworn for the state, stated that he 
was a printer by profession; that he was put in jail for stealing 
some birds, and while in jail with the defendant, he testified 
to certain confessions made by the defendant to him, to-wit: 
that he and Purifoy went to get the money, defendant said 
there was a soap box, or a candle box, full of greenbacks be- 
hind the counter in the store, and that he and Purifoy went 
there to get it; that they had gone from the corner of Hunter 
and Pryor streets and met there, ete. When asked how de- 
fendant came to talk to him about it, said that defendant came 
to him to get advice in his case, and wanted witness to help him 
out, and he did advise him the best way he knew, read the 
bible to him, and psalms, told him he thought he had better 
confess and seek his God, told him if he had confessed, to 
stand to it by God, or God damn it ; don’t profess to be a re- 
ligious man. On his cross-examination the witness was asked, 
“when he came and asked you what to do, did you not tell 
him it would be better for him to acknowledge it?” To which 
he replied: “I said if he was guilty of it, it would be better 
for him to acknowledge it; that is what I said.” 

The defendant then moved the court to rule out all the tes- 
timony of this witness in relation to the defendant’s confes- 
sions, which motion was overruled by the court, and this is 
assigned as error. 

John Purifoy, the accomplice, was introduced as a witness 
on the part of the state, who testified that he was to be hung 
day after to-morrow ; that defendant and himself made a plot, 
he, the witness, to kill Mr. Casey, and defendant to go back 
into the house and kill Mrs, Casey, and then get the money ; 
defendant was there; first mentioned it to witness two or three 
nights before; they went to Casey the night before the killing, 
put an axe in pawn for whisky; done nothing that night ; 
defendant came to Henry Banks’ for him the next night, to 
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go again, and the thing was done. Witness knocked Casey 
down and cut his throat ; defendant did not do it. On cross- 
examination the witness was asked, “ Did you not testify a 
few days ago against Jake Stafford?” “Yes sir.” ‘Did 
you not swear on the bible to tell the truth then?” “Yes 
sir.” “On that trial, when this knife was held up to you, did 
you not say it was not your knife?” “Yes, I did.” “When 
you were asked who cut Mr, Casey’s throat, did you not say 
that Jake Stafford did it?” “Yes.” “When you were 
asked who knocked him on the head, did you not say that 
Jake Stafford did it?” “ Yes.” “ When you were asked what 
it was done with, did you not say with this iron?” “ I reckon 
before, I said that?” “ When you swore that, did you not 
swear falsely 2” “I swore that much falsely.” 


The court was requested to charge the jury in writing: “If 
a witness knowingly and wilfully swears falsely in a material 
matter, his testimony should be repelled entirely,’ 
quest was refused, but charged the jury in relation to this 


> which re- 


point in the case as follows: “The credibility of witnesses is a 
question fur you. Witnesses may be impeached by contradic- 
tory statements. If the proof shows a witness made one 
statement on the stand and another and different statement 
elsewhere, the extent to which his credibility is affected is a 
matter for you to determine. These rules apply to the wit- 
nesses in the case, without reference to whether introduced by 
the state or the defense.” 

The charge of the court is excepted to because it failed to 
charge the well-settled principle of law applicable to the facts 
of the case, that “if a witness knowingly and wilfully swears 
falsely in a material matter, his testimony should be repelled 
entirely, unless it be corroborated by the facts or circumstances 
of the case, or other credible evidence.” 

The defendant introduced an affidavit of one of the jurors 
who tried the case on the motion for a new trial, in which he 
stated that the jury would not have found the defendant 
guilty unless they liad believed that by recommending him to 
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the mercy of the court, it would only have subjected him to 
be punished by imprisonment in the penitentiary for life. 

1. There was no error in admitting the evidence of Hor- 
sham, as it was a circumstance going to show the defendant’s 
willingness to engage in an unlawful transaction for the pur- 
pose of obtaining money, and when taken in connection with 
other facts in the case, was proper evidence to be submitted to 
the jury for their consideration. 

2. The affidavit of the juryman as to what they intended 
by their verdict, was properly rejected by the court. 

3. My own individual judgment is that the testimony of 
Ridgely, in relation to the confessions of the defendant made 
to him in the jail, should have been ruled out by the court 
under the statement of facts disclosed in the record, The 
Code declares that to make a confession admissible it must 
have been made voluntarily, without being induced by an- 
other, by the slightest hope of benefit or the remotest fear of 
injury: Code, section 3793: See Irwin vs. The State, 53 Geor- 
gia Reports, 39. There can be no reasonable pretext that the 
confessions of the defendant were made under the spiritual 
exhortation of such a man as his own evidence and the evi- 
dence of other witnesses in the record show Ridgely to be. 
From that evidence he does not appear to have been capable 
of making a spiritual exhortation to anybody unless it was in 
behalf of an evil spirit. He states that the defendant came 
to him for advice in his ease, and that he told him if he was 
guilty of it, it would be better for him to acknowledge it. He 
also states that the defendant confessed to him that he hit 
Casey on the head twice; whereas Purifoy, the other witness 
for the state, says that the defendant did not strike Casey at 
all; that he did it. What motives may have induced this 
witness, who was seeking a pardon for his own criminal con- 
duct, to extort confessions from the defendant no one can tell, 
and the only safe rule in such cases is, in my judgment, to 
adhere closely to the -statute, and reject all evidence of con- 
fessions whenever the same are induced by another, by the 
slightest hope of benefit or the remotest fear of injury. The 
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majority of the court, however, are of the opinion that the 
testimony of Ridgely, as to the confessions of the defendant, 
were admissible in evidence, and the judgment of the court 
below, in relation to that point in the case is, therefore, af- 
firmed. 

4, But we are all of the opinion that the court erred in 
failing to charge the jury, in view of the facts of the case, 
“that if a witness, knowingly and wilfully, swears falsely 
in a material matter, his testimony should be rejected entirely, 
unless it be corroborated by the facts and circumstances of the 
case, or other credible evidence :” Pierce vs. The State, 53 
Georgia Reports, 365. In addition to the witness Purifoy 
being an accomplice in the crime with which the defendant 
was charged, he stood before the court and admitted that he 
had sworn, a few days previously, in the same court, on the 
trial of the same issue, to certain material facts involved in 
that issue; he then swears to an entirely different state of facts 
in relation to the same transaction. After the witness was 
sworn on the second trial of the issue between the state and 
the defendant, the court had before it judicial evidence that 
the witness had sworn falsely in relation to material facts, 
either upon the one trial or the other. Did he swear know- 
ingly and wilfully false upon either trial, and which one? As 
the witness stood before the court, he was not entitled to any 
credit, under, the law, in relation to the material facts about 
which he had falsely testified under oath at the first trial, un- 
less the truth of his statement on the last trial was corrobo- 
rated by the facts and circumstances of the case, or other 
credible evidence, and that was a question for the jury under 
a legal and appropriate charge of the court. When we take 
into consideration the statement of the witness, Purifoy, that 
he aml the defendant were at Casey’s house the night before 
the crime was committed, and pawned an axe for whisky, 
coupled with the fact that neither Casey nor his wife recognized 
the defendant, when brought before them, as being one of the 
parties who was there the night the wounds were inflicted, but 
did recognize Purifoy, and identified him, the evidence of 
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Purifoy as to the defendant’s being there, was a vital and ma- 
terial question in the case, so far as the defendant was con- 
cerned, and that depended entirely on the credibility of the 
witness, Purifoy, as no other witness but him proved the de- 
fendant was there. The charge of the court as given to the jury, 
did not comply with the requirement of the law applicable to 
the facts of the case, and although the request to charge was 
objectionable, still, it was the duty of the court to give the 
law applicable to the facts in charge to the jury, the more 
especially as attention was called to it by the defective request 
of the defendant. In our judgment, in view of the facts as 
disclosed in the record of this case, the court should have 
charged the jury, that if they believed from the evidence that 
the witness, Purifoy, had, knowingly and wilfully, sworn 
falsely in a material matter in issue between the same parties, 
on the first trial of the case, then they should ‘reject his tes- 
timony entirely, unless its truth was corroborated by the 
facts and circumstances of the case, or other credible evidence, 
and inasmuch as the court failed so to charge the jury, we 
reverse the judgment of the court below and order a new 
trial. The defendant may be guilty, or he may not be, but 
whether he is or not, he should be tried in accordance with 
the laws of the land, and it is our duty to see to it that he is 
so tried. 
Let the judgment of the court below be reversed. 





JosEePH E. THURMOND, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


1. When two defendants are indicted for an assault with intent to murder in 
the same bill, and the first count charges both with the offense and then 
specifies the particular acts done by one, and the second count specifies the 
particular acts done by the other, on the same day and against the same 
person, and one is put on trial and found guilty of assault and battery, and 
a motion is made to arrest the judgment on the ground that the indictment 
is double, 
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Held, that the objection is formal merely, and not good in arrest of judgment. 

2, In such case the indorsement of “ true bill’’ on the indictment applies to 
both defendants. 

3. Where one of the defendants only is on trial, a general verdict of guilty 
applies to him, and is sufficiently certain without naming him as the de 
fendant who is on trial, 


Criminal law. Indictment. Verdict. Before Judge Rice. 
Jackson Superior Court. August Term, 1875. 


Reported in the opinion. 

Fioyp & Sirman; W. J. PIKE, for plaintiff in error. 
Emory SPEER, solicitor general, for the state. 
JACKSON, Judge. 


The defendant, with one James R. Thurmond, was indicted 
for assault with intent to murder, and was found guilty of 
assault and battery. A motion to arrest the judgment was 
made upon various grounds disclosed in the record; all of 
which were overruled by the court, and error is assigned there- 
on for our review. 

1. The indictment in the first count, after charging both 
defendants with the offense, proceeds to specify the acts only 
of James R. Thurmond, and the second count charges Joseph 
E. Thurmond with the offense, and specifies his acts. We 
regard the objection as formal. The jury well understood 
with what the defendant was charged ; he understood it per- 
fectly ; the second count makes a complete case against him, 
and if he objected to go to trial thereon he should have de- 
murred. ‘This he did not do; and the informality was cured 
by his failure to do so, especially after verdict. 

2. It is objected that the indorsement of ‘true bill” on 
the back of the indictment is insufficient and uncertain, as it 
is not known to which of the two defendants itapplies. We 
think to both, as both are named in the indictment and charged 
with the offense. 

3. It is further urged that the verdict is “guilty of assault 
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and battery,” without naming the plaintiff in error. As the 
plaintiff in error was alone on trial, the verdict could apply 
to nobody else. We think the motion was properly over- 
ruled, as these three points are substantially all the grounds 
on which it rested, and there is not substance enough in either 


of them to sustain it. 
Judgment affirmed. 


JosePpH E. THurmonpD, plaintiff in error, vs. Tue STATE OF 
GeorGaIA, defendant in error. 


1, This court will not control the court below in the exercise of its discretion 
in refusing to grant a new trial where no error appears in the charge and 
the evidence is conflicting, there being enough to sustain the verdict, 

. Although the solicitor general state to the jury that he will not insist on a 
verdict of guilty of assault with intent to murder, but assault and battery 
only, it is not such error in the court to charge the law of assault with in- 
tent to murder as to require a new trial, if the verdict be only for assault 


and battery. 


Criminal law. New trial. Charge of Court. Before Judge 
Rice. Jackson Superior Court. August Term, 1875. 


A report of this case is unnecessary. 
Fioyp & Sirman; W. J. PIKs, for plaintiff in error. 
Emory SPEER, solicitor general, for the state. 


JACKSON, Judge. 


1. The evidence in this case is quite conflicting, but there 
is enough t6 sustain the verdict. This court will not there- 
fore interfere. 

2. All the errors of law alleged have been considered in 
the preceding case to arrest the judgment, except the charge 
of the court in respect to an assault with intent to murder, 
after the solicitor general had stated that he would only insist 
on a conviction for assault and battery. If the verdict had 
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been for an assault with intent to murder, there would be 
something in this assignment of error, because counsel for 
the defense might have been thrown off their guard and been 
prevented from arguing that charge in the indictment by the 
statement of the solicitor ; but as the verdict is only assault 
and battery, we cannot see how the defendant was hurt by this 
charge of the court. 
Judgement affirmed. 


Dmas R. Ponce et al., plaintiffs in error, vs. ADOLPHUS A. 
UnpDERWOOD ef al., defendants in error. 


1, The superior courts of this state have no jurisdiction to establish copies of 
lost wills. 

2. When a court transcends the limits prescribed for it by law, and assumes 
to act where it has no jurisdiction, its adjudications will be utterly void 
either as an estoppel or otherwise. 


Wills. Lost papers. Jurisdiction. Judgments. Before 
Judge PottLe. Hancock Superior Court. October Term, 
1875. 


Reported in the decision. 
J.T. Jorpan; JAMeEs A. Harpy, for plaintiffs in error. 


M. W. Lewss; C. W. DuBose; Orr & Lewis, for de- 
fendants. 


WaRNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, praying for an account and relief in relation to cer- 
tain described lands specified therein. The complainants 
claim under the last will and testament of Isabella Ponce, 
deceased, which they allege had been lost, and a copy thereof 
had been established in the superior court of Hancock county, 


and afterwards admitted to probate in the court of ordinary 
VOL. LV. 39. 
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of that county, on the oath of John H. Little, who appears 
as one of the subscribing witnesses on said established copy. 
The defendants demurred to the complainants’ bill on two 
grounds: First, because the paper set forth in the complain- 
ants’ bill as having been established by the judgment of the 
superior court as the last will and testament of Isabella Ponce, 
deceased, was void for want of jurisdiction of that court to 
establish the lost will of the testatrix; and, second, because 
the testatrix was a married woman, and had no such separate 
estate in the land, or power of disposition over it, as would en- 
able her to dispose of it by will, and that there was no equity 
in complainants’ bill which would entitle them to relief. The 
court overruled the demurrer on the last ground taken, but 
sustained it on the first, and dismissed the complainants’ bill. 
Whereupon both parties excepted. 

1. We will consider the last ground of the demurrer first. 
Assuming that the alleged lost will of Isabella Ponce had been 
legally established, then, in our judgment, she had such an es- 
tate ina portion of the land, at least, conveyed to her sole and 
separate use as would have enabled her to have disposed of it 
by her last will and testament as her separate property, and for 
that reason the last ground of the demurrer was properly over- 
ruled. In 1elation to the first ground of demurrer, that the 
superior court had no jurisdiction to establish the alleged copy 
will set forth in the record as the last will and testament of Isa- 
bella Ponce, it is not an open question in this court. In Perkins 
vs. Perkins, 21 Georgia Reports, 13, it was held and decided 
that the superior courts in this state did not have the power 
or jurisdiction to establish copies of lost wills, and we concur 
in the ruling of the majority of the court in that case. The 
pretended will of Isabella Ponce, as set forth in the record, 
under which the complainants claim, is a mere nullity. 

2. But it was insisted on the argument here, that although 
that may be so, still, that inasmuch as Dimas Ponce, the ex- 
ecutor named in said copy will, offered the same for probate 
in the court of ordinary, and the same having been proven 
by John H. Little, and admitted to record, and Ponce having 
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been qualified as executor to execute the same, and letters tes- 
tamentary having been granted to him, that he, and those 
claiming under him, with full knowledge of the facts, are 
now estopped from denying that the copy will established in| 
the superior court is not the last will and testament of Isa- 
bella Ponce. The history of the case, as disclosed in the 
record, is substantially as follows: At the October term, 
1862, of Hancock superior court, the copy will of the alleged 
testatrix was established. At the November term of the court 
of ordinary, 1862, of Hancock county, the copy will was 
probated on the oath of Little, and admitted to record, and 
Dimas Ponce qualified as executor, and letters testamentary 
were granted tohim. At the March term, 1863, of the court 
of ordinary of said county, Dimas Ponce was, after the pub- 
lication of the legal citation, appointed by the ordinary ad- 
ministrator on the estate of Isabella Ponce, deceased, the said 
Dimas making oath, in writing, that the deceased died with- 
out any valid last will and testament; that a last will of de- 
ceased had been established in the superior court of Hancock 
county, which he is advised by legal counsel, is invalid, ete., 
and then follows the usual oath to well and truly administer 
the estate as her administrator. In June, 1863, Dimas Ponce, 
as administrator of Isabella Ponce, atter having given the 





legal notice of his application for leave to sell, obtained an 
order from the court of ordinary granting to him leave to sell 
eight hundred acres of land as the property of the said Isa- 
bella, the same being the lands claimed by complainants un- 
der the pretended will of the deceased. In pursuance of the 
order granting leave to sell the land, Ponce, as administrator 
aforesaid, after having duly advertised the same, sold the land 
at administrator’s sale, at the court-house door, on the first 
Tuesday in August, 1863, when the same was bid off by Un- 
derwood, one of the defendants in complainants’ bill, for the 
sum of $8,000 00, and the said Ponce, as administrator, made 
him a deed to the land. Is Underwood, the purchaser of the 
land at the administrator’s sale, estopped from contesting the 
complainants’ right to recover the land under the pretended 
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will, which was a mere nullity for want of jurisdiction in the 
superior court to establish the same, although he may have 
had full knowledge of that void proceeding in the superior 
court, and the subsequent proceedings had in relation thereto 
by Ponce as the pretended executor under that. void will? 
In our judgment, he is not, and there was no error in the 
court below in sustaining the first ground taken in the de- 
murrer, and dismissing the complainants’ bill. When a court 
transcends the limits prescribed for it by law and assumes to 
act where it has no jurisdiction, its adjudications will be ut- 
terly void and of no effect, either as an estoppel or otherwise: 
Herman’s Law of Estoppel, 45. 
Let the judgment of the court below be affirmed. 


Joun W. Bowl, administrator, plaintiff in error, vs. JAMES 
J. FInDxy et al., defendants in error. 


1, Where a case is dismissed before trial, the interrogatories taken therein 
which have not been read in evidence, are also out of court, unless there is 
some order or agreement of parties to the contrary. In order to allow the 
interrogatories to be read in another case upon substantially the same issue 
and between substantially the same parties, some good reason should be 
shown, either that the witness is dead, disqualified or inaccessible, 

2. There was sufficient evidence to sustain the verdict, 


Practice in the Superior Court. Interrogatories. Evidence. 
New trial. Before Judge Rick. Hall Superior Court. Sep- 
tember term, 1875. 


Sufficiently reported in the decision. 


JoHN L. Wimpy; Emory Speer; N. L. Hutcurns, for 
plaintiff in error. 


Estes & Bory; J. F. Laneston; J. N. Dorsey, for de- 
fendants. 
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WARNER, Chief Justice. 


This was a bill filed by complainant against the defend- 
ants, praying for the rescission and cancellation of a contract 
for the exchange of certain described lands specified in the 
complainant’s bill, on the ground of alleged misrepresentation 
and fraud as to the defendants’ unincumbered title to the lands 
which were exchanged for the complainant’s lands. On the 
trial of the case the jury, under the charge of the court, found 
a verdict in favor of the defendants. A motion was made for 
a new trial on the ground that the verdict was contrary to the 
charge of the court, and because the court erred in ruling out 
the interrogatories of C. B. Wellborn, and because the ver- 
dict was contrary to the evidence and the weight of the evi- 
dence; which motion for a new trial was overruled, and the 
complainant excepted. 

1. The general rule of practice in our courts is believed to 
have been, that when a case has been dismissed before any 
trial has been had, that the entire case is out of court, includ- 
ing the interrogatories taken in that case which have not been 
read in evidence, unless there is some order of the court, or 
agreement of the parties, that the same may be used and read 
in another case. In order to take a case out of that general 
rule, and to allow the interrogatories taken in the dismissed 
vase to be read in another case upon substantially the same 
issue, and between substantially the same parties, some good 
reason should be at least shown, either that the witness is 
dead, or disqualified, or is not accessible. If it is sought to 
use the testimony of the witness taken in the dismissed case 
on the trial of another case upon substantially the same issue, 
between substantially the same parties on either of the grounds 
before stated, reasonable notice should be given by the party 
seeking to introduce it to the adverse party, of his intention to 
do so, and of the grounds therefor. In the case now before us 
it does not appear that the witness is dead, or disqualified, or 
that he was not as accessible to have been examined in this 
case as when he was examined in the dismissed case, and no 
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notice was given to the defendants of the intention of the com- 
plainant to introduce the evidence of the witness taken in the 





dismissed case, and for these reasons the interrogatories of the 
witness taken in the dismissed case were properly ruled out 
by the court. 

2. Whether the verdict was contrary to the charge of the 
court depends altogether upon the opinion the jury entei tained 
of the evidence before them. The charge of the court was 
substantially correct, in view of the facts of the case, and the 
question of fraud in the exchange of the property was exclu- 
sively a question for the jury, under the evidence and charge 
of the court, and they having found in favor of the defendants 
there is sufficient evidence in the record to sustain the verdict, 
and as the presiding judge, before whom the case was tried, 
was satisfied with it we will not interfere to control his dis- 
cretion in refusing the motion for a new trial. 

Let the judgment of the court below be affirmed. 





Stmon F. Lassrrer, sheriff, for use, plaintiff in error, vs. 
Byrp & Coker e¢ al., defendants in error. 


(BLEcKLEy, Judge, having been of counsel, did not preside in this case,) 


Whilst the general rule is that after a claim is dismissed and the f. /. or- 
dered to proceed, the property must be re-advertised for sale, yet when the 
claimant gave the forthcoming bond and sold and appropriated the cotton 
levied on, and thus put it out of his power to deliver it, such act dispenses 
with the advertisement and is a breach of his bond. 

Bonds. Advertisement. Claim. Sheriff. Before Judge 

Hopkins. Fulton Superior Court. October Term, 1875. 


Reported in the opinion. 


B. H. Hitt & Sox, by Ricnarp H. Cuark, for plain- 
tiff in error. 


Hittyer & Broruer, for defendants. 
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JACKSON, Judge. 


This was a suit ona claim forthcoming bond; Byrd & Co- 
ker were the claimants. They gave bond and took possession 
of the cotton levied. Pending the claim they sent the cotton 
to New York, and sold it and appropriated the proceeds 
to their own use. The claim was dismissed and the fi. fa. 
ordered to proceed. No new advertisement of the cotton for 
sale was made. The court below awarded a non-suit because 
there was no subsequent or second advertisement, and this is 
the error complained of. 

Asa general rule there must be a new advertisement of 
the property levied on, to give the claimant who made the 
forthcoming bond an opportunity to deliver it; but in a case 
like this where the claimant has sold and appropriated the 
property, and it is cotton or other perishable personalty, there 
can be no necessity or reason for the advertisement, because 
the claimant put it out of his own power to deliver, by sell- 


ing it. “Ratione cessante, cessat et ipsa lex.” We therefore 
hold that this bond was broken when the claimant suld the 
cotton he had agreed to deliver and put the proceeds in his 


pocket. 

This case differs but little in principle from Stinson et al., 
vs. Hall, 54 Georgia Reports, 676. The reasoning there, we 
think,-controls this. And we reverse the judgment and di- 
rect a new trial. 

Judgment reversed, 


CHARLES THORNTON, plaintiff in error, vs. Wyatr WILSON, 
defendant in error. 
1, A distress warrant issued by a magistrate who was the son of the plaintiff, 
is not void, The act is purely ministerial, No lien is created until a levy. 
1, A mortgage, not foreclosed, cannot claim money in court for distribution, 
Distress warrant. Officer. Mortgage. Before Judge Rice. 
Gwinnett Superior Court. September Term, 1875. 
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Reported in the decision. 
H. L. Parrerson, by H. P. Bett, for plaintiff in error. 
J. F. Lanaston, for defendant. 


Warner, Chief Justice. 


This case came before the court below on a certiorari from 
a justice’s court in relation to the distribution of money raised 
by the sale of the property of one Pressly. The money was 
claimed by Wilson under a distress warrant for rent, which 
was levied on the 18th of June, 1874. Thornton also claimed 
the money under an attachment which was levied on Pressly’s 
property on the 29th of June, 1874, and also on a lien in the 
nature of a mortgage, executed by Pressly to him, to indem- 
nify him as security, dated 5th of May, 1874, but which had 
not been foreclosed. The plaintiff in attachment insisted that 
Wilson’s distress warrant was void, because it was proved to 
have been issued by his son W. W. Wilson, notary public. 
The justice ordered the money to be divided nearly equally 
between the respective claimants. Wilson sued out a certio- 
rari to the superior court, and on the hearing thereof the 
court sustained the certiorari, and set the judgment of the 
justice aside and ordered the entire fund in the justice’s court 
to be paid to the distress warrant of Wilson, whereupon 
Thornton excepted, 

1. It appears from the evidence in the record that the 
money in the hands of the justice for distribution was raised 
from the sale of Pressly’s property under the distress war- 
rant levied thereon in favor of Wilson. If the distress war- 
rant was void, then there was no money legally raised, in the 
hands of the justice, to be distributed. But we do not think 
the distress warrant was void; the issuing of the distress war- 
rant was a ministerial act on the part of the justice, and 
created no lien on the property of the defendant therein, un- 
til it was levied. This case comes within the principle ruled 
in the case of Blount vs. Wells, 55 Georgia Reports, 282. 


—s 





ATLANTA, JANUARY TERM, 1876. 609 


Daniels vs. The Intendant and Wardens of Athens. 














2. The mortgage was not entitled to claim the money be- 
cause it had not been foreclosed. ‘There was no error in order- 
ing the money in the hands of the justice to be paid to the 
plaintiff in the distress warrant. 

Let the judgment of the court below be affirmed. 


WitiiAM W. DANIELS, plaintiff in error, vs. HE INTEND- 
ANT AND WARDENS OF THE TOWN OF ATHENS, defend- 
ants in error. 


1. A contiguous embankment necessary to make access to a bridge so as to 
pass teams and wagons over it, is a part of the bridge, and title to the 
bridge covers such an embankment. 

2. A bridge, though within the corporate limits of a municipality, may be- 
long to the county and not to the municipality; and if it be recognized 
both by the county and municipality as the property of the former, the 
former and not the latter is bound to keep it in repair; and the duty to re- 
pair extends to all the bridge, including whatever contiguous thereto is 
necessary to get access to it to cross the stream thereon. 

3. If such bridge was built and rebuilt by virtue of the authority of the 
county, which disposed of the old timbers at each rebuilding according to 
its own will, and authorized the municipal authorities to do all they did in 
regard to rebuilding it, assuming and exercising the right to declare it a 
toll bridge in the contingency that the municipality failed to pay the bonds 
issued by it for rebuilding the bridge, the title and duty to repair is in the 
county, no matter in what proportion the county and town contributed to 
rebuild it, 

4. The fact that the town authorities from time to time voluntarily repaired 
the bridge and worked and kept in order the embankment leading to it, 
does not change the title to the property or the legal duty devolving upon its 
owner, nor does such voluntary repair and user make such a case of dedi- 
cation by the county to the town as to change the title and legal duty to re- 
pair. 

5. If the embankment was not a necessary part of the bridge, but was a part 
of the streets of the municipality, the town, and not the county, would be 
bound to keep it in repair; and whether it be the one or the other is a 
question for the jury under the charge of the court, and such question be- 
ing fairly submitted by the court and decided by the jury, this court will 
not interfere. 

6. It follows, that whether a party crossing the bridge in a wagon, and pre- 
cipitated from the embankment ly tLe backing of his horse from the en- 
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trance of the bridge fifteen feet on the embankment, and thence over the 


embankment fifteen to twenty feet high, and thereby severely injured, can 
recover from the town authorities, turns on the title to, and consequent 
duty to repair, the bridge and its appurtenances, and whether the embank- 
ment be an appurtenance thereto; and these questions having been fairly 
submitted to the jury, and a new trial having been refused thereon, the 
evidence, to say the most for the plaintiff in error, being conflicting, this 
court will not control the discretion of the court below in refusing to grant 
a new trial. 

. The law in regard to negligence and its effect, both as respects the plain- 
tiff and the defendant, having been substantially given by the court, and 
no request having been made in writing or otherwise, to amend the charge 
by calling the attention of the court to the doctrine of contributory negli- 
gence, this court will not direct a new trial, although the court below omit- 
ted to charge upon that subject, especially as the verdict of the jury prob- 
ably turned upon the other points made by the pleadings. 

. This case having been before this court before on the same pleadings, and 
upon the same evidence substantially, and the principles of law applicable 
to it having been then decided, and as then decided fairly submtted in the 
charge to the jury, it is ves adjudicata in essence if not in form, and on 
that account it would require a very strong case to induce this court to re- 


open the controversy. 


Roads and bridges. Municipal corporations. County mat- 
ters. Dedication. New trial. Charge of Court. Judg- 
ments. Before Judge Rice. Clark Superior Court, August 
Term, 1875. 


Reported in the opinion. 


S. P. THurmMonpD; Emory Speer; JoHN C. REED, for 
plaintiff in error. 


Cc. D. Hitt; Coss, Erwin & Coss, for defendant. 


JACKSON, Judge. 


The plaintiff, in crossing the lower bridge over the Oconee 
at Athens, in a covered wagon, was seriously injured by the 
backing of his horse from the bridge off a contiguous em- 
bankment, precipitating the wagon and horse some fifteen to 
twenty feet below. There was no railing on the embank- 
ment to prevent such a casualty. The bridge and embank- 
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ment were within the corporate limits of Athens with streets 
on both sides of the bridge. He brought suit against the 
town of Athens to recover damages for loss of property and 
personal injuries received in the fall. The town pleaded that 
the bridge and embankment were the property of the county, 
and the county was bound to repair and was liable for the in- 
juries, and also that plaintiff’s negligence in driving a bad 
horse, prone to backing when in harness, caused the casualty. 
The jury found for the defendant, and a motion was made for 
a new trial on errors in the charge, and because the verdict was 
contrary to the law and the evidence. 

1. The court charged, in substance, that if the embankment 
was contiguous to the bridge, and necessary to enable teams 
and wagons to cross the stream over it, it was part of the 
bridge, in law, and this is complained of. We think this prin- 
ciple is good law. The bridge would be useless without ac- 
cess to it, and the good sense of the rule is supported by au- 
thority. Indeed, in England the distance wherein such ac- 
cess would be considered part of the bridge has been held to 
extend three hundred feet. In this country this rule is per- 
haps modified, but it is always and everywhere held, so far as 
we have examined, that what is reasonably necessary by way 
of elevating the ground to roll the wagons up to the bridge, 
is part of the structure, and, as the court below charged, car- 
ries the title to the main bridge over the abutment or embank- 
ment. See Shearman and Redfield on Neg., sections 252, 
253, and cases there cited. 

2, 3. The court further charged to the effect that if this 
bridge belonged to the county, though in the corporate limits 
of Athens, the county and not the town was liable for the in- 
jury, being bound to repair it. The evidence preponderates 
that the bridge belonged to the county. Indeed, it seems that 
everything the town ever did in regard to this bridge was in 
subordination to the county. True, they both contributed to 
build and rebuild it from time to time, and the last time it was 
rebuilt, in 1869, the county seems to have expended only 
$500 00 towards the work, and the town issued bonds to pay 
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for the structure. But the county used the old timbers, and 
prescribed the terms on which the town should rebuild it. 
But the court certainly charged correctly, and if the testimony 
had been conflicting, we would not have interfered with the 
finding of the jury thereon. Ifthe bridge belonged to the 
county, the town was not liable, if thisembankment was part 
of the bridge in a legal view; and such was the essence of 
this charge: Shearman & Redfield, section 150; Dillon on 
Mun. Cor., sections 789, 579, note. 

4. We think the fact that the town used the bridge and 
voluntarily worked upon and repaired it and the embank- 
ment, did not divest the county of the title and the right to 
control the bridge, and the consequent duty to repair it and 
the embankment contiguous and necessary to its use; nor do 
these facts by any construction that we are aware of, amount 
to a dedication from the county to the town by user ; if, in- 
deed, there can be such dedication from county to town, and 
we see no error in the charge and finding on this point: 2 
Dillon, 500, 501, 498. 

5, 6. Now, if the embankment where the accident occurred 
had been part of the streets of Athens and not of the bridge, 
then Athens would have been legally bound to repair, and 
liable to the plaintiff; and the court so charged the jury. But 
they found the embankment, where the accident happened, 
within fifteen feet of the bridge, to be a part of the bridge and 
not of the street, and we cannot say that the evidence does 
not support the charge. 

7, On the question of negligence the court charged correct- 
ly, as far as it went, to the effect that if the plaintiff’s negli- 
gence in driving, or the condition of his horse, caused the 
accident, he could not recover: Shearman & Redfield, sections 
417, 416, and notes 33, 34. If plaintiff desired the law in 
respect to contributory negligence to have been given in 
charge, he should have asked for it in writing. At all events, 
he should have called the attention of the court thereto, But 
we think the case turned on the other points. 

8. This case, precisely as made here on the pleadings, and 
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substantially on the evidence, has been here before: Daniels 
vs. Mayor, ete., of Athens, 54 Georgia Reports, 69. The law 
in regard to the main questions involved was then ruled by 
this court, and the ruling here was substantially carried out 
in its charge by the court below. It would require a very 
strong case to induce us to reopen the controversy. 

Let the judgment be affirmed. 


JoHN WIecE, plaintiff in error, vs. Mitty C. MARsurt ef 

al., defendants in error. 

Upon an application for dower it appeared that {the contestant claimed title 
to the land under a sheriff’s deed, made by virtue of a sale under execu- 
tion against the husband of the applicant, and after his death. There was 
no paper title shown to or from the deceased husband : 

Field, that the contestant was estopped from denying that the husband died 
seized and possessed of the land. 


Dower. Title. Estoppel. Before Judge Knicut. Fan- 
nin Superior Court. October Term, 1875. 


Reported in the decision. 
H. P. Bes.1.; C. J. WeLLBorn, for plaintiff in error. 


J. A. Jervis; ‘oun S. Farin; Marswaty L. Smita; 
Tuomas F. Greer, for defendants. 


WaRNER, Chief Justice. 


This was an application for dower in a lot of land in Fan- 
nin county, the applicant claiming the same as the widow of 
A. T. Churehhill, deceased. The right of the applicant to 
dower in the land was contested, and on the trial of that is- 
sue the jury, under the charge of the court, found a verdict 
against the widow’s right to dower in the land. Whereupon 
she made a motion fora new trial, on the several grounds 
stated therein, which was granted by the court, and the con- 
testant excepted. 
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The main question in the case was whether Churchhill, the 
husband of the applicant for dower, was seized and possessed 
of the land at the time of his death. It appears from the 
evidence in the record that Churehhill died in 1858 or in 
1859, probably in 1858. It also appears from the, evidence 
that Ashworth obtained a judgment against Churehhill in May, 
1858, for $515 00, principal, besides interest thereon, upon 
which an execution issued on the 20th of May, 1858. This 
execution was levied on the land by the sheriff of Fannin 
county, on the 18th of June, 1858, as the property of the de- 
fendant, the sheriff reciting in his levy that he had given the 
defendant in possession notice thereof. The sale of the land 
under this levy appears to have been suspended by the inter- 
position of a claim, as is shown by the entry of the sheriff on 
the execution. It further appears that on the 29th of May, 
1867, the execution was again levied on the land by the sher- 
iff, and sold on the 6th of July, 1867, and was purchased by 
Wiece, the contestant, the sheriff making him a deed thereto, 
in which it is recited that the land was seized and sold as the 
property of the defendant, Churchhill. There was evidence 
going to show that Churehhill never was in possession of the 
Jand, and there was parol evidence (admitted without objec- 
tion) going to show that Churchhill had sold the land in his 
lifetime to Davis, and that Davis rented the land and received 
the rent therefor, but there was no evidence that Churehhill 
sold the land after the date of the judgment. There was no 
paper title to the land shown to, or from, Churchhill in his 
lifetime. 

The court charged the jury substantially as follows, that if 
Wiece, the contestant, claims title to the land under the 
sheriff’s deed, the same having been sold as the property of 
Churehhill, then he is estopped to deny that Charchhill was 
seized and possessed of the land at the time of his death, and 
that his widow would be entitled to dower therein as against 
any lien created by her husband in his lifetime; that if the 
evidence shows that the land was sold at sheriff’s sale after 
the death of Churchhill as his property, and the contestant, 
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Wiece, claims under that sale, he cannot deny that Churebhill 
owned the land at the time of his death. 
If the charge of the court was right, (and we think it was 


in view of the evidence in the record,) then the verdict was 
contrary to the charge of the court, and the new trial was 
properly granted on that ground. ‘The defendant in the ex- 
ecution, Churchhill, was in the possession of the land at the 
time of the first levy thereon by the sheriff, on the 18th of 
June, 1858, according to his returns; and if Churehhill was 
the owner of the land at the time of the rendition of the 
judgment against him, and it was sold as his property after 
his death, and purchased by Wiece, the contestant, at sheriff’s 
sale, as the property of Churehhill, he, claiming title to the land 
under that sale, is estopped from denying that it was Church- 
hill’s property so as to defeat his widow’s claim to dower 
therein. There was no error in granting the new trial. 
Let the judgment of the court below be affirmed. 


ABRAHAM Burton, plaintiff in error, vs. Samuet W. 
Wynne, defendant in error. 


1. Process of garnishment will not be dismissed because plaintiff’s attorney 
signed the bond as security, such attorney not being employed in the gar- 
nishment case, but having acted as such only in the original common law 
suit. 

2. Section 3268 of our Code is directory only, and construing it in connection 
with section 4, paragraph 6, the fact that an attorney in the garnishment 
signed the bond as security would not make the proceeding void, it not be- 
ing so expressly provided by the enactment in section 3268. 

3. The debtor by promissory note may be garnished, and if served with the 
summons before he has paid the note, he will pay it at his peril, nor is he 
protected in paying to a third party who acquires title after the service of 
the summons, if the note be overdue, Such holder takes the overdue note 
subject to all the equities between the original parties, and among these 
equities is the right which a vigilant creditor acquires by his attaching the 
note by serving the summons of garnishment on the maker: 38 Georgia 
Reports, 17. 

4. The issue in such a case is, to whom did the note belong when the sum- 
mons of garnishment was served ? and to illustrate that issue, a letter to his 
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agent to purchase the note by the holder, is admissible to show when he got 
title, as well as the dona fides of his purchase, The garnishee’s whole de- 
fense rests upon the holder’s title to whom he paid the note, and therefore 


his acts and letters are admissible against the garnishee. 


Garnishment. Bond, Attorney and client. Promissory 
notes. Evidence. Before Judge PotTLeE. Wilkes Superior 
Court. November Term, 1875. 


Reported in the opinion. 
F. H. Cottey; S. H. HARDEMAN, for plaintiff in error. 
W. M. & M. P. REesg, for defendant. 


JACKSON, Judge. 


Wynne brought suit against Dunn, and had process of gar- 
nishment issued against Burton. Burton answered that he 
owed nothing. Wynne traversed the answer and showed that 
Burton had owed Dunn ona promissory note, payable one 
day after date, and made some time before. Burton replied - 
that he had paid the note to Mattox who got it from Dunn, 
and claimed that he was thereby protected. The court charged 
the jury that the whole question turned on whether Mattox 
purchased the note before or after Burton was served with the 
summons, or in other words, whether when served he owed 
Mattox or Dunn. The jury found against the garnishee and 
in favor of Wynne, that Mattox’s title to the note was after 
the garnishment. Burton, the garnishee, brings the case here 
for review, and assigns as error, first, that the garnishment 
should have been dismissed because the bond of Wynne was 
signed by his attorneys as securities thereon, and secondly, 
because the charge of court, putting the case upon the issue 
of whether the title acquired by Mattox was older than the 
summons of garnishment, was illegal ; and thirdly, because a 
letter of Mattox tending to show when he acquired title to 
the note, written to his agents in regard to it, was admitted 
in evidence. 

1,2. We think that the garnishment should not have been 
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dismissed. It was in proof, and not contradicted, that one of 
the sureties was not of counsel in the garnishment, though 
he had been in the original common law suit. But indepen- 
dently of this fact, we hold that section 3268 of the Code is 
directory merely. It does not declare that the process shall 
be void and the garnishment be dismissed if the attorney 
sign as security; and paragraph 6 of section 4 of the Code 
enacts distinctly and clearly that “a substantial compliance 
with any requisition of the Code, or laws amendatory thereof, 
especially on the part of public officers, shall be deemed and 
held sufficient, and no proceeding shall be declared void for 
want of such compliance, unless expressly so provided by the 
enactment.” Construing the two sections together, we think it 
would have been improper to dismiss the attachment or gar- 
nishment. Besides, the bond could have been amended, and 
the result shows that no harm was done. 

3. In respect to the charge of the court we think it too 
late to question its correctness in this court. The judgment 
and ruling in 38 Georgia Reports, 17, covers this case; and 
the principle there virtually decided, that a garnishee is not 
protected if he pays to the purchaser of an overdue note, but 
is protected if he pays to a purchaser of a note not due after 
he is served with the summons, seems to us sound. The as- 
signee of the note after due, takes it with his eyes open, with 
notice that something is wrong about the note, and all equities 
may be invoked against him that could have been invoked 
against the original payee. Among these equities is that of a 
vigilant plaintiff in garnishment who attaches the note by 
snmmons of garnishment before it is traded; and the debtor 
who pays it after the summons is served, pays with his eyes 
open and at his peril. 

4, As the garnishee here can protect himself only upon the 
title at the time of summons of the holder of the note, to 
whom he paid after the service and notice to him, the con- 
duct of the holder, including letters from him about the note, 
is admissible against the garnishee. 

Judgment affirmed. 

VOL. LV. 40. 
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PANNELL & JONES, plaintiffs in error, vs. W. R. PHILLIPS 
Jr., & CoMPANY, for use, ete., defendants in error. 


1. Ina suit against the drawers of a domestic bill of exchange, not made for 
the purpose of negotiation, nor intended to be negotiated, at any chartered 
bank, it is unnecessary to show protest for non-payment, and notice thereof. 

2. Where a draft is drawn upon a firm, and one of the members thereof ac- 
cepts the same in his individual name, the partnership is bound, 


Bills of exchange. Protest. Acceptance. Partnership. 
Before Judge Hopkins. DeKalb Superior Court. March 
Term, 1875. 


Reported in the decision. 
CanDLER & THomson, for plaintiffs in error. 


L. J. Winn, for defendants. 


WARNER, Chief Justice. 


The plaintiffs brought an action against the defendants on 
two drafts, one of which is of the following tenor and effect : 


“ATLANTA, 31st August, 1871. 
“A, Landsburgh & Company, at twenty days sight, pay to William R. 
Phillips jr., & Company, or bearer, seventy-five dollars, and charge to ac- 
count of PANNELL & JONEs.” 


The other draft is an exact copy of the above, except in 
amount, which is only for $50 18. Both drafts had the fol- 
lowing written acceptance on the face thereof: 


“Accepted, September Ist, 1871. “A. LANDSBURGH, 
“per WILLIAM RICH, Attorney.” 


On the trial of the case, the jury, under the charge of the 
court, found a verdict in favor of the plaintiffs. The defend- 
ants made a motion for a new trial, on the ground that the 
verdict was contrary to law, contrary to the evidence, and for 
‘wileged error in the charge of the court; which motion was 
overruled, and the defendants excepted. 

1. It appears from the evidence in the record that at the 
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time Pannell & Jones drew the two drafts sued on in favor of 
the plaintiffs, they held a note on A. Landsburgh & Company, 
on whom the drafts were drawn, for $500 00, which was 
placed in the hands of the plaintiffs to be presented to A. 
Landsburgh & Company, when the two drafts were presented 
for acceptance and was so presented, and the amount of the 
two drafts credited thereon, which note so credited, with the 
amount of the two drafts, was afterwards returned by the plain- 
tiffs to the defendants. The two drafts were given to the 
plaintiffs for goods purchased of them by the defendants. 
There is evidence in the record going to show that A. Lands- 
burgh & Company were insolvent at the time the two drafts 
became due. The court charged the jury, amongst other 
things, “that upon the introduction in evidence of the Crafts 
made by the defendants, in the absence of any defense, the 
plaintiffs would be entitled to recover; that protest for non- 
payment of the drafts by the acceptors, and notice of the same 
to the drawers, was not necessary to entitle the plaintiffs to 
recover; that the defendants, the drawers of the drafts, are 
liable upon the same, unless it is shown by the evidence that 
they had been injured by the failure of the holders to give 
notice to them of the non-payment of the drafts by the ac- 
ceptors.” These two drafts were domestic inland bills of ex- 
change, drawn in this state upon parties in this state, and pay- 
able here, and were not payable at any chartered bank, and 
were not made for the purpose of negotiation nor intended to 
be negotiated, as appears on the face thereof, at any chartered 
bank. Since the passage of the act of 1826, Code, section 
2781, notice of the non-acceptance or of the non-payment of 
this class of paper, has not been required in this state to charge 
the indorser or drawer. It is true, the word “drawer” is 
not in the act of 1826, but if the drafts had been drawn by 
the defendants, payable to their own order, and they had in- 
dorsed the same, they would not have been entitled to notice 
as such indorsers. Why should they be entitled to notice as 
drawers and not entitled to notice as indorsers under the 
statute? The true intent and meaning of the act of 1826 was 
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to dispense with both protest and notice in regard to the class 
of paper contained in the record, including the drawers as 
well as the indorsers thereof, and such is believed to have 
been the interpretation and construction of that act by the 
courts of this state, including this court. We find no error 
in the charge of the court in relation to this point in the case. 

2. The objection that the acceptance of the drafts drawn 
on A. Landsburgh & Company, was signed by A. Landsburgh 
alone, was not well taken, especially when the amount of the 
drafts was credited on the note of A. Landsburgh & Compa- 
ny. <A partner who accepts a bill drawn on the firm, in his 
own name, binds the firm: 1 Parsons on Notes and Bills, 
123; Mason vs. Rumsey, 1 Campbell’s Reports, 384. The 
two drafts in this case were drawn by the defendants for goods 
delivered by the plaintiffs to them, and although the drafts 
drawn by them for the goods were accepted by Landsburgh 
& Company, the same have not been paid, and there is suffi- 
cient evidence in the record to have authorized the jury to 
find, that at the time the accepted drafts became due, that 
Landsburgh & Company were insolvent, therefore, the verdict 
was not contrary to law and the evidence, and there was no 
error in overruling the motion for a new trial. 

Let the judgment of the court below be affirmed. 


JAMES S. Sis, plaintiff in error, vs. GEorGE H. LESTER et 
al., administrators, defendants in error. 


The failure of the mortgagee of an older mortgage to apply to that mortgage, 
before its foreclosure, a particular payment according to directions given by 
the mortgagor at the time of the payment, is simply a breach of contract ; 
and the right of action on such breach is in the mortgagor, or if he be dead, 
in his legal representatives, and not in the holder of a junior mortgage on 
the same property, though it be averred that if the payment had been ap- 
pkied according to instructions, the junior mortgage would have received 
something from the mortgaged property and that the mortgagor’s estate is 
insolvent. There is no privity of contract between the junior and senior 
mortgagees so as to authorize the former to sue the latter directly. Suit 
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must be brought by the legal representative of the mortgagor on the breach 
of his contract, and then the recovery will be assets for distribution accord- 
ing to the statute of distributions, and the junior mortgagees may or may 
not receive something on this mortgage according to the priorities pre- 


scribed by that statute. 


Contracts. Mortgage. Actions. Before Judge PoTt.e. 
Oglethorpe Superior Court. October Term, 1875. 


Reported in the opinion. 


W. G. Jounson; Joun C. Reep; Samvuet Lumpkin; 
J. T. OLIvE, for plaintiff in error. 


R. Toomps; J. D. MATHEWs, for defendants. 


JACKSON, Judge. 


The question made in this case arose upon demurrer to the 
declaration of the plaintiff. He alleged, in substance, that 
Deupree, since deceased, held an older mortgage than one held 
by plaintiff on certain property of one Branner ; that Bran- 
ner made a payment of certain cotton or its proceeds to Deu- 
pree and instructed Deupree to credit such proceeds on that 
mortgage; that Deupree credited certain judgments he held 
against Branner with these proceeds, contrary: to Branner’s in- 
struction ; that if he had obeyed the instructions, Deupree’s 
mortgage would have been satisfied out of less than the whole 
mortgaged property, and that plaintiffs junior mortgage would 
thereby have received the amount of the sum so misapplied ; 
that Branner is dead and insolvent, and plaintiff is by the 
misapplication of this credit damaged that amount. The 
court sustained the demurrer and dismissed plaintiff’s suit, 
and this is the error assigned. 

We think the court did right. There is no privity between 
Sims and Deupree on this contract. The contract is between 
Branner and Deupree; the instructions were given by Bran- 
ner, and the right to instruct was in him; the breach of the 
‘contract is between them. Hence the right of action is in the 
legal representatives of Branner; and if they should recover 
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anything it would be assets in their hands for distribution. 
A support of the family would claim the money, if any was 
recovered, before Sims’ junior mortgage. An older judgment 
would take it. The record is silent whether the family have 
had a year’s support, but it does disclose the fact that there 
were judgments in Deupree’s own hands superior to the lien 
of this junior mortgage. This mortgage had no lien at all 
upon the cotton which was misapplied, and in case of distri- 
bution under the statute any general lien would be prior to it. 
But enough has been said to show that the action should be 
brought by the party in privity with Deupree, the party 
whose estate has been damaged by his breach of instructions, 
and that the recovery, if any, should be assets for distribu- 
tion. In which event, which itself “grows small by degrees 
and beautifully less” the more we consider it, the chances of 
Sims to participate in those assets, thus by possibility recov- 
erable, would be desperate indeed. 
Judgment affirmed. 


T. ALEXANDER SALE, plaintiff in error, vs. Joun T. W1ING- 
FIELD, administrator, defendant in error. 


1, Money was placed by W. in the hands of D. to be loaned to S. with which 
to purchase land, but not to be actually paid over to him until he had ob- 
tained the title to the property and executed a mortgage thereon to secure 
its repayment : 

Held, that the mortgage debt was for the purchase money of the land cov- 
ered thereby, and therefore, upon foreclosure, could be collected from the 
same notwithstanding a homestead had been set apart therein at the in- 
stance of the mortgagor, 

. The fact that a debt sought to be collected by the sale of land, a part of 
which has been set apart as a homestead, was only for a part of the pur- 
chase money therefor, the balance having been paid by the debtor, does 
not entitle him to an apportionment. The entire tract must be paid for 
before a homestead can be taken in any part. 


Homestead. Purchase money. Before Judge Porr.e. 
Wilkes Superior Court. June Adjourned Term, 1875. 
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It is only necessary to state in this case that of the $425 00 
in the hands of DuBose, the garnishee in the suit on the 
note, the court below allowed $200 00 to Sale as a part of 
his exemption of personalty, holding the balance to be sub- 
ject to his debts. 

For the remaining facts, see the decision. 


F. H. Cottey; 8S. H. Hardeman; Joun C. REED, for 
plaintiff in error. 


R. Toomss, for defendant. 


Warner, Chief Justice. 


This was a claim case, and a case in which a summons of 
garnishment had been issued. Both cases, by agreement of 
the parties, were submitted to the decision of the presiding 
judge as to the questions of fact and law involved therein. It 
appears from the evidence in the record that Wyley, the plain- 


tiff’s intestate, loaned Sale $4,000 00 in gold coin for the 
purchase of a tract of land containing one thousand two hun- 
dred and ninety-four acres, for which Sale and wife executed 
their promissory note, to secure the payment of which, Sale 
executed a mortgage on the land purchased, which ‘mortgage 
was foreclosed and levied on the land, the claimant claiming 
two hundred and thirty acres thereof as a homestead exemp- 
tion. The land for which the money was loaned by Wyley 
to Sale to purchase, was owned by Mrs. Simpson. Wyley 
placed the money in the hands of DuBose, with instructions 
to hold it until Sale procured a deed to the land from Mrs. 
Simpson, so that he could execute a valid mortgage on the 
land to secure the payment of the note. When Sale procured 
the deed to the land from Mrs. Simpson, DuBose wrote the 
mortgage and Sale executed it, and the money was then paid 
to Mrs. Simpson for the land. The mortgage was executed 
in December, 1870. In April, 1874, Sale, as the head of a 
family, obtained and had set apart two hundred and thirty 
acres of the land as a homestead exemption. In relation to 
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the garnishment, it was admitted that DuBose, the garnishee, 
had in his hands $425 00 for the rent of the entire tract of 
land purchased by Sale from Mrs. Simpson for the year 1874, 
which had been paid by his tenant in advance for the rent of 
the land. The money for the rent of the land in DuBose’ 
hands, paid him for Sale, was paid before any application for 
homestead exemption of personalty was made. The court 
decided that the land set apart as a homestead in realty was 
subject to the plaintiff’s mortgage fi. fa., and that the money 
in the hands of DuBose, as garnishee, except the sum of 
$200 00, which was exempted as personalty was also subject 
to the plaintiff’s fi. fa., whereupon the claimant excepted. 

1. The debt which the mortgage on the land was given to 
secure, was for the purchase money of the land, and the exe- 
cution which was issued on the judgment of foreclosure of 
that mortgage and levied on the land, on a part of which the 
homestead was located, is within one of the exceptions speci- 
fied in the constitution, therefore it was subject to levy and 
sale in satisfaction of the plaintiff’s mortgage fi. fa. 

2. It is insisted that inasmuch as Sale paid $987 00 of the 
purchase money for the land, besides the sum included in Wy- 
ley’s mortgage, that there should be an apportionment of the 
value of the homestead land to the other land not included in 
the homestead. There is some doubt, from the evidence of 
Simpson, whether the $987 00, paid by Sale, was paid for the 
land, or whether it was not paid for personal property on the 
place sold to Sale. But be that as it may, in our judgment, 
according to a fair interpretation of the constitution, a home- 
stead cannot be taken on any part of one entire tract of land 
which has been purchased, so as to exempt the same from the 
payment of the purchase money due therefor. In other words, 
the entire tract of land purchased must be paid for before a 
homestead can be located on any portion thereof, and be ex- 
empted from the payment of the purchase money due therefor. 
The rent money in the hands of the garnishee belonged to Sale, 
and was subject to the payment of his debts. 

Let the judgment of the court below be affirmed. 
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Poney JONES, plaintiff in error, vs. THE STaTE OF GEORGIA, 
defendant in error. 


1. The allegation that the offense was committed on an impossible day, or a 
day subsequent to the trial, does not make the indictment bad: 25 Georgia 
Reports, 515. 

. The entry of nolle, prosegui, and withdrawal from the jury of a criminal 
case, after it has been submitted to the jury on a good indictment, without 
the consent of the defendant, is error, and equivalent to an acquittal on a 
plea of former jeopardy. 

. A plea that defendant was put on trial for the same transaction under valid 
indictment for simple larceny, and the case xo/. prossed, and withdrawn 
from the jury without his consent, is good in bar of a subsequent indict- 
ment for burglary. Having been in jeopardy of liberty once, he cannot be 
put in jeopardy again for the same transaction, save on his own motion for 


a new trial after conviction, or in case of mistrial. 


Criminal law. Indictment. Autrefois acquit. Before Judge 
Kyieut. Lumpkin Superior Court. September ‘erm, 1875, 


Reported in the opinion. 
Wier Boyp; Esres & Boyp, for plaintiff in error. 
C. D. PHIL1ips, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was indicted for simple larceny and put on 
trial. The indictment was nol. prossed without his consent, on 
the ground that the day on which the offense was laid was an 
impossible one, being subsequent to the trial. He was then 
indicted for burglary in the same transaction, and pleaded his 
former jeopardy on the indictment for larceny. The court 
overruled the plea and he was convicted of the burglary. A 
motion for a new trial was made on this and other grounds 
disclosed in the record. That motion was refused by the 
court, and this refusal to grant the new trial is the error com- 
plained of. 

In the view we take of the case, it is unnecessary to con- 
sider any ground of the motion except the overruling this 
plea of former jeopardy. 

1. The first question is, was the indictment for larceny good, 
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or was it bad, because an impossible day was laid. This is 
not an open question with us. It had been ruled before and 
was ruled again at the last term in the case of Williams vs. 
The State. We there held the indictment good. 

2. This indictment being good, the defendant was in jeop- 
ardy ; his case had gone to the jury and could not be with- 
drawn without his consent at the option of the state by enter- 
inga nolle prosequi. Such withdrawal was equivalent to an 
acquittal of the charge of simple larceny: Reynolds vs. The 
‘State, 3 Georgia Reports, 53, 69; Code, section 4649. 

3. His plea of former jeopardy alleges that the prosecution 
for burglary is on the same transaction or for the same offense. 
The demurrer admits its truth. If true, he was about to be 
tried for the same offense, the same transaction, under a dif- 
ferent name. It has been repeatedly held by this court that 
this cannot be done under our constitution: Code, sec. 5000 ; 
Roberts & Copenhagen vs. The State, 14 Georgia Reports, 8, 
11,12; Copenhagen vs. The State, 15 Georgia Reports, 266 ; 
Holt vs. The State, 38 Ibid., 187, 189, 190; Black vs. The 
State, 36 Ibid., 447, 450; see also, 1 Bishop’s Crim. Law, 
683, 688,689; Hopkins’ Annotated Penal Laws, secs. 1574, 
1575, 1577, et seg. We think, therefore, that upon authority, in 
our own state, particularly, inasmuch as the plea alleged the 
same offense in the simple larceny charge as in the subse- 
quent charge of burglary, and as the court struck the plea on 
demurrer which admitted that the offense or transaction was 
the same, the court erred and the new trial should have been 
granted on this ground in the motion. 

Judgment reversed. 


James 8. Sros, plaintiff in error, vs, WiLLtAM H. Kipp, for 
use, et al., defendants in error. 


1. Where there is a fund left in the sheriff’s hands, after satisfying the exe- 
cutions under which property was sold, and an order is given by-the de- 
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fendant to a third person for such surplus, it is no defense to a rule that an 
unforeclosed mortgage on the property sold, of older date than such order 
but junior to the executions, had been placed in the sheriff’s hands on the 
day of sale. 

2. But if the mortgagee be made a party to such rule, and sets up his equi- 
table claim to the fund on account of the insolvency of the defendant, he 
has an equity to the money superior to that of the holder of the order. 


Mortgage. Sheriff. Judicial sale. Practice in the Supe- 
rior Court. Before Judge PotrLe. Oglethorpe Superior 
Court. October Term, 1875. 


Reported in the decision. 


W. G. Jounson, for plaintiff in error. 


JoHN C. REED, for defendants. 


WARNER, Chief’ Justice. 


This was a rule against the sheriff on the following state- 
ment of facts: 

On the first Tuesday in July, 1875, the sheriff sold a tract of 
land under two common law fi. fas. as the property of W. H. 
Kidd, which was bid off by Sims for the sum of $805 00. After 
satisfying the two common law fi. fas., there remained in the 
sheriff’s hands an excess of $183 00. The defendant, Kidd, 
on the 6th of July, 1875, gave to Olive an order on the sher- 
iff to pay to him the excess arising from the sale of his prop- 
erty, after satisfying the two common law fi. fas., in payment 
of a claim which Olive had against Kidd. This order was 
in the sheriff’s hands before the sale of the land. Sims, on the 
day of and before the sale, placed in the hands of the sheriff 
a mortgage on the land sold, of younger date than the judg- 
ments, made by Kidd, and which had been duly recorded, but 
which had not been foreclosed, and claimed that the $183 00 
in the sheriff’s hands should be paid to his mortgage. Sims; 
on motion, was made a party to the proceeding before the 
court, and set forth in writing the grounds of his equitable 
claim to the money in the hands of the sheriff, alleging that 
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Kidd was insolvent. The court ordered the money in the 
sheriff’s hands to be paid to the defendant, Kidd, for the use 
of Olive; whereupon Sims excepted. 

The mortgage of Sims was dated on the 2d of June, 
1875, and recorded on the 9th of June, 1875, and was of 
older date than Kidd’s order to the sheriff to pay the money 
to Olive, and it was admitted that Kidd was insolvent. 
Whilst it was no sufficient answer for the sheriff to protect 
him from paying the money in his hands under the rule, that 
Sims had placed in his hands a mortgage against Kidd which 
had not been foreclosed, still Sims had the right to come be- 
fore the court and be made a party to the proceeding for the 
purpose of asserting his equitable claim to the money arising 
from the sale of Kidd’s land, on which he had a mortgage, as 
against the claim of Kidd to the money or his assignee, Kidd 
being insolvent, and the question was, who had the superior 
equity to the $183 00 in the sheriff’s hands, arising from the 
sale of Kidd’s land, Kidd or his assignee, Olive, or Sims who 
had a duly recorded mortgage on the land? In our judg- 
ment, Sims had the snperior equitable claim to have had the 
money in the sheriff’s hands applied to his mortgage, unless 
it could have been shown by the other contesting party that 
the mortgage had been satisfied, or for some other reason, that 
it was not a valid, subsisting mortgage. On the statement of 
facts disclosed in the record, we reverse the judgment of the 
court below. 

Judgment reversed. 


SHARP S. Reynocps, plaintiff in error, vs. P. R. MARTIN 
et al., executors, defendants in error. 


1. When the auditor’s report finds simply a balance due, as in this case, 
$114 00, and does not specify the result reached by him on any issue either 
of law or fact submitted for his investigation and made by the pleadings, 
the report is too vague and indefinite; no exceptions can be made intelli- 
gently thereto; nor can the court well determine whether the auditor erred 
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in law, or the jury review with facility his finding on any issue of fact. In 
such case, the report should be remanded to the auditor for want of full- 
ness and certainty. 

. It is not error to refuse to continue a cause arising on exceptions to an au- 
ditior’s report on the ground of time to procure the attendance of wit- 
nesses, when the exceptions are purely matters of law, and all the facts 
necessary to determine them may be found in the record and the report. 


nN 


Continuance. Equity. Practice in the Superior Court. 
Auditor. Before Judge Rice. Hall Superior Court. Sep- 
tember Term, 1875. 


Reported in the opinion. 
Estes & Boyp, for plaintiff in error. 
J. F. LAneston, for defendants, 


JACKSON, Judge. 


1. The auditor’s report in this case exhibited no facts, nor 
did it show his decision on any point of law submitted by 
the bill and answer. Points of law and issues of fact, such 
as the right of the respective parties to commissions and the 
title to certain property, the contest being between legatees 
and co-executors, were made in the pleadings, and the report 
is nothing but a verdict that one party recover of the other 
so much money. The auditor should have reported specifi- 
cally his finding on the facts, on each issue litigated before 
him, and his ruling upon the law on issues of law made. 
This is the result which the Code, section 3137, construed in 
connection with sections 3138, 3139, 3140, 3097, 4202, 4203, 
4204, means. In this case, exceptions were filed for want of 
fullness and certainty, and were overruled by the court below. 
We think that it erred therein, and that it should have remand- 
ed the report to the auditor for specifications of his rulings on 
the law and findings on the evidence upon the issues submitted 
under the pleadings. In no other way could exceptions on 
law and fact to the conclusions of his report be intelligently 
framed or adjudicated by the court and jury. We reverse 
the judgment on this ground. 
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2. The motion for a continuance was properly overruled. 
The record and the report furnished all the evidence necessary 
to pass upon the exceptions, and there was no necessity for 
witnesses. The application for a continuance. was not based 
upon want of time to frame exceptions, but for want of time 
to prove them by testimony, and no testimony being necessary 
for the purpose except that in court, of course the continuance 
was properly refused. But as we hold that the report should 
have been remanded for want of certainty and fullness, we 
reverse the judgment. 

Judgment reversed. 


EvizaBETH GruBB, administratrix, plaintiff in error, vs. 
Jacos H. Ko xs et al., defendants in error. 


(Biecktey, Judge, having been of counsel in this case, did not preside.) 


If a complainant in equity has been before a competent tribunal at law, which 
has given judgment against him, that judgment, unless reversed, is conclu- 
sive upon him in the other forum as to matters of defense which he might 
have presented at the proper time. 


Equity. Judgments. Before Judge Hopkins. Fulton 
county. At Chambers. June 15th, 1875. 


Reported in the decision. 
R. H. Cuark, for plaintiff in error. 


A. W. Hammonp & Son, for defendants. 


Warne_er, Chif Justice. 


This was a bill filed by the complainant against the defend- 
ants, to recover the possession of a certain described city lot, in 
the city of Atlanta, or asking that the same might be sold for 
her benefit, on the terms and conditions as therein prayed for. 
The defendants demurred to the complainant’s bill, includin 
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the exhibits thereto attached as a part thereof, for want of 
equity. The court sustained the demurrer, and the defendant 
excepted. 

It appears from the complainant’s bill and exhibits, that the 
defendants therein brought an action of ejectment against the 
complainant to recover the possession of the same lot of land, 
in January, 1852, and obtained a judgment therefor in 1867. 
In February, 1871, the complainant was turned out of pos- 
session of the lot under that judgment, and Kolb, one of the 
defendants, was put in possession thereof. On that trial in 
the common law court, the complainant claimed the right to 
the possession of the lot, under a bond for title from Cone, 
contending that all the purchase money for the lot had been 
paid. The evidence as to that fact was conflicting, and the 
jury found for the plaintiffs in that suit, now defendants in 
the present. bill. The equity which the complainant now 
seeks to assert, is, that inasmuch as a part of the purchase 
money was due for the land, that was an equitable defense 
that she was not bound to have made on the former trial in 
the common law court, and therefore she is not concluded by 
that common law judgment, but may now assert her right to 
recover the lot in a court of equity. Before the adoption of 
the Code the general rule was well established that a court of 
equity would interfere to set aside the judgment of a court 
having jurisdiction, only where the party had a good defense 
of which he was entirely ignorant, or where he was prevented 
from making it by fraud or accident, or the act of the ad- 
verse party, unmixed with fraud or negligence on his part. 
In Kenan & Rockwell vs. Miller, 2 Kelly’s Reports, 325, it 
was held that “if a complainant in equity has been before 
a competent tribunal at law, which has given judgment against 
him, that judgment, unless reversed, is conclusive upon him 
in the other forum, even as to matters of defense which he 
might have presented, but neglected to introduce at the proper 
time ; and that, too, notwithstanding the decision disallowing 
his plea was erroneous.” See, also, Bostwick vs. Perkins, 1 


Kelly’s Reports, 136 ; Stroup vs. Sullivan & Black, 2 Ibid., 
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275. Since the adoption of the Code, when a party is sued 
on the common law side of the court and has an equitable 
defense thereto, he may plead such equitable defense and obtain 
the same relief in the common law court as he could have 
done in a court of equity, in all cases where the machinery of 
the common law court is adequate by moulding the verdict so 
as to give to the party the equitable relief which he claims. 
In the case of Fannin, administrator, vs. Thomasson, 45 Geor- 
gia Reports, 533, I concurred in the judgment of that case, 
not on the ground that the plaintiff could go into equity after 
he had been before the common law court, but on the ground 
that he was concluded by the judgment which had been ren- 
dered in the case, and for other reasons which appear in my 
concurring opinion, Assuming that Cone was bound to make 
a title to the lot to the complainant when the balance of the 
purchase money due for the lot was paid (and not to Carmi- 
chael or his assignee, to whom the evidence in the record shows 
the bond was payable,) she had full knowledge of all the facts 
which constituted her equitable defense then, as well as she 
has now, and was bound to have availed herself of it then, 
and having failed to do so she is now concluded by that judg- 
ment. We will not undertake now to say that no case can 
arise in which a party would not be concluded from asserting 
his equitable rights in a court of equity after a judgment 
against him in a common law suit, but, as a general rule, in 
view of the provisions of the Code, when sued, he should 
avail himself ofall his defenses, both legal and equitable, then 
known to him, or he will be concluded ; for the public inter- 
est requires that there should be an end of litigation, and that 
it should not be protracted by litigating in a court of common 
law, and then in a court of equity, when the one court is as com- 
petent to grant adequate relief as the other. There is noth- 
ing in the complainant’s case as made by her bill and exhibits 
thereto, which will take it out of the general rule above indi- 
cated. The common law court in which the judgment was 
rendered against her in the ejectment suit was as competent to 
have granted to her the same equitable relief on the trial of that 
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suit, if she had sought to have obtained it, as a court of equity, 
the aid of which she now invokes after the lapse of several 
years; and although she may not be technically barred by the 
statute of limitations, still the lapse of time is an additional 
reason in favor of the policy of the law which forbids the re- 
opening of the judgment of the court in a case in which she 
has been heard, or might have been fully heard, in relation to 
the same eqnitable rights which she now claims in her bill. 
There was no error in sustaining the defendant’s demurrer. 
Let the judgment of the court below be affirmed. 


WitriaM R. Parriies, plaintiff in error, vs. THE Ocmut- 
GEE MILt1s, defendant in error. 


(BLECKLEY, Judge, having been of counsel, did not preside in this case.) 


1, A note dated November 9, 1864, to pay, three years after date, one hundred 
and twenty-five thousand pounds of cotton, to be delivered in any cotton 
market in Georgia outside of the enemy’s lines, the consideration whereof 
is a like number of pounds of cotton advanced at the date thereof, is not a 
Confederate contract within the scaling ordinance of 1865. 

2. Even if such a note were within the ordinance, equity would not scale it, 
because its consideration is a certain quantity of cotton, and it is payable in 

‘the same quantity of the same article, without interest, three years thereaf- 
ter, and the measure of damage, if the cotton is not then returned, is the 
value of the cotton at any market in Georgia when the breach occurs, 
which is long after the war. 

3. Nor is such a note illegal because the maker did not have the cotton in 
hand at the date thereof, but had to arrange for its payment by purchase or 
otherwise when it matured. 

4. A note given for cotton, not at the time of the bargain, but subsequently 
thereto and antedated by the maker, who is the buyer, and signed by him, 
takes the parol bargain and sale out of the statute of frauds. 

5. The exercise of ownership over the cotton bargained, by using a portion 
thereof for the purpose for which it was bought, and by selling one half of 
the quantity purchased to a third person, or either of these acts of owner- 

, ship, is such constructive acceptance as, independently of any note or mem- 
orandum, would take the parol bargain out of the statute of frauds, 

6. The question of delivery or non-delivery of the thing sold is a question of 
what was the intention of the parties; and where, out of five orsix hun- 

VOL. LV. 41. 
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dred bales of cotton stored in a warehouse, one hundred and twenty-five 
thousand pounds are bargained and sold for the purpose of being used in 
a factory near thereto, and the buyer, after the bargain and sale to him, 
sold one-half to his partner in the factory, and a portion of that first bought 
is consumed in the factory by the partnership, and the first buyer has re- 
ceived from his partner full payment for his half in another lot of cotton of 
the same quantity at another place, such use and acts and circumstances 
show the intention of the parties to treat the entire one hundred and twen- 
ty-five thousand pounds as delivered for consumption in the factory, to be 
weighed as needed from time to time, and altogether amount to a sufficient 
delivery thereof, though the whole quantity sold was not weighed and sev- 
ered from the bulk. 

7. Newly discovered testimony, consisting of facts within the knowledge of 
witnesses called by the movant and examined on the trial, will not author- 
ize a new trial. 

8. Though the court may err in isolated portions of its charge, yet if, when 
taken as a whole, the charge gives the law of the case in substance to the 
jury, and the verdict is right upon the law and facts, and a new trial be 
refused, this court will not interfere. 


Scaling ordinance. Equity. Promissory notes. Contracts. 
Statute of frauds. Sales. Delivery. New trial. Before 


Judge HaLtu. Fulton Superior Court. October Adjourned 
Term, 1874. 


Reported in the opinion. 


P. L. Mynatr; A. W. Hammonp & Son; PEEPLEs & 
How.E tt, for plaintiff in error. 


E. W. Beck; A. M. Speer; B. H. Hix & Sov, for de- 


fendant. 


JAcKSON, Judge. 


The Ocmulgee Mills, a corporation in Georgia, bargained 
and sold to Phillips, one hundred and twenty-five thousand 
pounds of cotton out of a bulk of five or six hundred bales 
-stored in a warehouse near the factory of that name. The 
-cotton sold was not all weighed and separated from the bulk, 
but some of it was used by the factory, which factory had 
‘been leased to Phillips and White, his partner, and was then 
run by them. After the cotton was bargained and sold 
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parol to Phillips, Phillips sold one-half to his partner, White, 
for a like quantity of cotton, (sixty-two thousand five hun- 
dred pounds,) in another place, and received from him that 
cotton. In a short time after the sale the cotton and factory 
were burnt by the Federal army. Afterwards, Phillips gave 
his note to the Oemulgee Mills for the cotton, pursuant to the 
parol bargain, promising to pay the company three years after 
date, at any market in Georgia out of the enemy’s lines, one 
hundred and twenty-five thousand pounds of cotton. Suit 
was brought by the Oemulgee Mills on this note, and a ver- 
dict rendered for the plaintiff for the lowest proven value of 
the cotton in the markets of Georgia at the time of the breach. 
A motion was made for a new trial; it was overruled, and 
error is assigned on the judgment of the court overruling that 
motion on all the grounds alleged in it. We shall consider 
such of these grounds as are important and necessary to con- 
trol the case. 

1, 2. The promissory note is for the same number of pounds 
of cotton as is the consideration of it. It is payable in cotton ; it 
was given for cotton ; it fell due long after the war was ended, 
and not being paid then in cotton when the contract was broken, 
the damages were the value of cotton then. The mere fact that 
it was made in 1864 does not make it a Confederate contract, 
so as to be within the ordinance of 1865. It was, in effect, 
cotton loaned to be returned in the same weight of cotton 
three years thereafter. It had as well be said that so much 
gold advanced, to be returned in the same quantity of gold at 
the end of three years, would be a Confederate contract, sub- 
ject to be scaled. Even if within the letter of the ordinance, 
within which we do not think it falls, it is certainly in no 
possible view within its sense or spirit or intention. On the 
contrary, it is eminently right and just that a thing of value 
loaned without interest, to be returned in kind at the end of 
three years, should be returned in kind; and if not so re- 
turned, it is equally just and equitable that its value at the 
time of the breach of the contract should be then paid. The 
value measured by the jury in this case was the lowest price 
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of cotton proven at many of the Georgia markets, and as the 
buyer or borrower agreed to pay in kind at any of those mar- 
kets, we think the proof proper and the measure right. 

3. Nor do we think such a note or bargain illegal because 
the defendant did not then, at the time of the bargain, have 
the cotton on hand, ready to be delivered at the end of three 
years. Such a principle would make illegal every loan of 
corn by one neighbor to another, to be returned at the end of 
the season when the new crop came in. It was in no sense a 
speculation on the future price of cotton, nor does it at ‘all ap- 
proach the idea of gambling. It was simply an advance of 
cotton, to be returned in cotton at a future time, and perfectly 
legal so far as we can see. 

4. But the trade, at the time it was made, was in parol, and 
it is urged that it is within the statute of frauds, and there- 
fore void. After the trade was made and the cotton was 
burned, and before this suit was brought, the defendant gave 
his note for the cotton, and dated it back to the time of the 
trade. We think such act on his part takes the case without 
the operation of the statute. If the contract be reduced to 
writing, signed by the party to be charged, any time before 
suit brought, it is enough; especially if dated by him at the 
time of the contract. It relates back and becomes part of the 
contract, and it does not matter that it was written and signed 
after the thing sold was destroyed, if there’ was no fraud in 
procuring the note, and if the party charging himself knew 
the destruction of what he bought. He should be commend- 
ed for doing what, in honor and justice, he ought to have 
done, to-wit: to put in writing the truth about the trade he 
had fairly made, though without fault on the part of the seller, 
it had been of no profit at all to him. Such conduct ap- 
proaches the rectitude of the man commended in scripture, 
who “sweareth to his own hurt,” and is all the more ad- 
mirable in these times when such virtue is so rarely exhibited. 
The giving the note, then, if it be not strictly in legal par- 
lance a ratification of the parol contract, operates so to bind 
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the defendant as to take the note out of the statute of frauds: 
Benjamin on Sales, 152, and cases cited. 

5. But if this note had not been given, the acts of owner- 
ship over the cotton sold, exercised by him after the purchase, 
would themselves amount to an acceptance of the cotton by 
the buyer and would take the case out of the operation of the 
statute. He sold half of it and got exactly the same quanti- 
ty from the person to whom he sold, delivered to him at an- 
other place ; orin other words, he exchanged sixty-two thou- 
sand and five hundred pounds of that bought at the Ocmul- 
gee mills’ warehouse for sixty-two thousand and five hundred 
pounds near another factory which he had in operation in 
Newton county. He also used in the factory leased by him- 
self and partner a portion of the cotton bought. The law is 
well settled that such acts of ownership amount to construc- 
tive acceptance, and bind the buyer, taking the case out of 
the statute of frauds: Benjamin on Sales, 108-9, et seq. 
The principle stated by an eminent judge, and quoted by Ben- 
jamin, is, “if the vendee does any act to the goods, of wrong 
if he is not owner of the goods, and of right if he is owner 
of the goods, the doing of that act is evidence that he has 
accepted them.” It is not to be imagined without great want 
of charity, especially when dealing with one who put his con- 
tract in writing, after the destruction of the property he had 
bought, and gave his note for a thing then burnt up, that he 
would either spin in his factory or sell to another that which 
he had not accepted and which did not belong to him. 

6. In regard to the delivery of the cotton advanced, we 
find from our best view of the authorities examined, that in 
a case of this sort, the question turns on the intention of the 
parties to be gathered from all the facts of the case: Benjamin 
on Sales, 221, 228, and cases cited, 238. We think the facts 
here, show that the parties intended the cotton to be con- 
sidered as delivered, and it was so regarded. So much of 
the cotton was bought; it was bought in a warehouse adja- 
cent to the factory the buyer was running; it was bought to 
be worked up in that factory ; it was to be stored in the ware- 
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house where it was; it was to remain there at the risk of the 
buyer; the buyer used it as owner; he exchanged half to his 
partner in the lease of the factory for an equal quantity that 
partner had elsewhere ; some of it was consumed in the fac- 
tory ; these facts, we think, show the intention of the parties 
to treat the number of pounds as delivered, though they were 
not separated from the bulk out of which these pounds were to 
be used. It seems to us that the parties intended it to be 
treated as delivered, and to be weighed as used ; and there 
could be nothing accomplished by separating the part sold, 
from the bulk, except as it was taken to the factory in small 
quantities and worked up. And this seems to have been the 
course pursued. We think these facts distinguish this case, from 
Bowers vs. Anderson, 49 Georgia Reports, 143. In that case, 
the doctrine of constructive acceptance and delivery was not 
made by the facts, or considered by the court, as is shown in 
the close of the opinion. 

7. In regard to the newly discovered evidence, we think it 
wholly insufficient to authorize a new trial. It is simply evi- 
dence in the breast of witnesses examined and called by the 
defendant himself, and which he did not draw out. It was 
his own fault if the examination was not full, and the prece- 
dent would be dangerous and work interminable delays, if 
allowed to grow into a principle or rule of action governing 
new trials. 

8. On the whole, we think that the law, in the main, was 
properly given by the court, though there may be some isola- 
ted errors in portions of the charge; and as the verdict is 
right, we believe, and rests on law and fact abundant to sus- 
tain it, we will not disturb it. 

Judgment affirmed. 
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KeEHLER & Broraer ef al., plaintiffs in error, vs. THE G. 
W. Jack MANUFACTURING ComMPANY et al., defendants in 
error. 


G. W. Jack, plaintiff in error, vz. KEHLER & Brotuer et 
al., defendants in error. 


1. The superior courts of this state, under the constitution of 1868, have no 
authority to incorporate manufacturing companies. 

2. Where property has been sold by an insolvent debtor, which it is sought 
to make liable to his debts, a receiver will not be appointed to take the 
same out of the hands of the purchasers, where the latter are not charged 
to be insolvent, 

3. Where a bill is amended by the addition of a prayer for an injunction to 
restrain a defendant against whom no such order was originally prayed, he 
is entitled to notice and to an opportunity to show cause to the contrary. 

4, Where cross-bills of exception are sued out, they constitute two distinct 
cases, and the clerk is authorized to tax full costs in each case. (R.) 


Constitutional law. Corporations. Debtor and creditor. 


Receiver. Injunction. Practice in the Superior Court. Be- 
fore Judge PeepLes. Fulton Superior Court. October 
Term, 1875. 


After the decision was pronounced in the above cases the 
question was submitted to the court as to whether the clerk 
of the supreme court was authorized to tax full costs in each 
case, or whether, as but one record had been forwarded, though 
two bills of exception were sued out, he was only entitled to 
charge the costs as in one case. The court held as set forth in 
the fourth head-note. 


Reported in the decision. 


L. J. GLenn & Son; P. L. Mynart, for plaintiffs in error 
in first case, and for defendants in second. 


Joun L. Hopkins; A. W. Hammonp & Son, for defend- 
ants in error in first case, and for plaintiff in second. 
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WaRNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, praying for an injunction and the appointment of a 
receiver. On the hearing of the motion the defendants, W. 
F. Jack & Holland, demurred to the complainant’s bill for 
want of equity, and also answered the bill without prejudice 
to the demurrer. The presiding judge, after considering the 
allegations in the bill, the demurrer thereto, and the answer 
of the defendants, granted an injunction restraining W. F. 
Jack & Holland from paying anything to G. W. Jack on 
aceount of the purchase mentioned in the bill, and restrain- 
ing G. W. Jack from transferring, collecting or disposing of 
any of the acceptances of Jack & Holland held by him, and 
denied the prayer for the appointment of a receiver; where- 
upon both parties excepted. The two cases were argued to- 
gether here. 

The complainants allege that they are the creditors of the 
G. W. Jack Manufacturing Company, chartered by the su- 
perior court of Fulton county, in the spring of 1875; that 
said company is insolvent; that G. W. Jack has sold the prop- 
erty of said corporation to W. F. Jack & Holland without 
any authority to do so, and that said sale is void, and there- 
fore insist that the property of said corporation in the hands 
of Jack & Holland, purchased by them of G. W. Jack, is the 
assets of said corporation, and should be applied to the pay- 
ment of itsdebts; that Jack & Holland knew when they pur- 
chased the property that it was the property of said corpora- 
tion, and they pray that it may be taken out of their possession 
and placed in the hands of a receiver, to be applied to the pay- 
ment of the debts of the corporation. There is no allegation 
in the complainants’ bill that Jack & Holland are insolvent. 
There was no prayer in the original bill for an injunction 
against G. W. Jack, but after the judge had granted the injune- 
tion as before stated, he allowed the complainants to amend 
the prayer of their bill, and to pray for an injunction against 
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G. W. Jack without giving him any notice to show cause 
why it should not be granted. 

1. The demurrer, for want of equity, presents the question 
whether the superior court of Fulton county had the power 
and authority, under the provisions of the constitution of 1868, 
to incorporate the G. W. Jack Manufacturing Company as 
set forth in the complainants’ bill. In our judgment the su- 
perior court of Fulton county had no such power. The con- 
stitution declares that “the general assembly shall have no 
power to grant corporate powers and privileges to private 
companies, except to banking, insurance, railroad, canal, nav- 
igation, mining, express, lumber, manufacturing and telegraph 
companies; nor to make or change election precincts; nor to 
establish bridges and ferries; nor to change names or legiti- 
mate children; but it shall prescribe by iaw the manner in 
which such powers shall be exercised by the courts.” What 
powers are to be exercised by the courts, as prescribed by law, 
under this section of the constitution? Obviously those pow- 
ers which the general assembly is denied the power to grant, 
and not those which are excepted, to-wit: banking, insurance, 
railroad, canal, navigation, mining, express, lumber, manu- 
facturing and telegraph companies. The corporations which 
the courts are authorized to create, as prescribed by law, are 
such as the general assembly is denied the power to create, 
and as the general assembly has the power and authority to 
create a manufacturing corporation, the courts have not that 
power delegated to them. In our judgment, it was the true 
intent and meaning of the constitution to confer upon the 
general assembly the exclusive power to grant charters to all 
the excepted companies named therein, and this view of the 
question is manifested by the fact that in this same section 
the powers of the general assembly are restricted in relation 
to some of the excepted companies mentioned in the consti- 
tution. If the excepted companies were not intended to be 
chartered by the general assembly, why impose restrictions 
upon that body in making the grant of corporate powers to 
any of them? If the general assembly, under the constitu- 
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tion, can delegate the power to the courts to charter a manu- 
facturing company, it can delegate the power to the courts to 
charter banks and railroad companies with equal propriety ; 
for the one is as much within the constitutional exception as the 
others. The fair and reasonable interpretation of this section 
of the constitution is that the general assembly has the pow- 
er to delegate by law authority to the courts to grant corpor- 
ate powers and privileges to private companies, except to 
banking, insurance, railroad, canal, navigation, mining, ex- 
press, lumber, manufacturing and telegraph companies. 

2. The appointment of receiver was properly refused by 
the chancellor, as it does not appear that Jack & Holland, 
who claim title to the property, are insolvent, aud therefore 
there was not such danger of destruction or loss of the prop- 
erty as would have required the chancellor to take it out of 
their possession and place it in the hands of a receiver. 

3. We are of the opinion that the chancellor erred in 
granting the injunction against G. W. Jack ou the statement 
of facts disclosed in the record. There was no prayer for an 
injunction in the original bill against G. W. Jack; but after 
the judgment of the chancellor was rendered granting an in- 
junction against him, without any prayer therefor, the com- 
plainants were allowed to amend their bill so as to pray for 
an injunction against him. When the bill was amended 
praying for an injunction against G. W. Jack he was entitled 
to notice to show cause why the injunction should not be 
granted either by filing his answer or otherwise. Inasmuch 
as he did not have reasonable notice of the amendment of the 
complainants’ bill praying for an injunction against him, and 
no opportunity to show cause why the injunction should not 
issue against him, either by filing his answer or otherwise, be- 
fore the injunction was granted, we reverse the judgment of 
the chancellor granting the same as to him. 

Let the judgment of the court below be reversed i in the 
one case and affirmed in the other. 
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GeorGe T. Coxwe t, plaintiff in error, vs. J. E. De- 
VauGun, defendant in error. 


A creditor having both a crop lien and an open account of younger date, may 
appropriate to either, at his option, the proceeds of a bale of cotton deliv- 
ered to him by his debtor, with instructions to sell to the best advantage 
and keep the money. After the money has been realized by the creditor 
and appropriated by him to the account, it is too late for the debtor to di- 
rect its appropriation to the lien. 


Debtor and creditor. Appropriation of payments. Be- 
fore Judge CLARK. Macon Superior Court. May Term, 
1875. 


Reported in the opinion. 


Tuomas P. Loyp, by brief, for plaintiff in error. 
No appearance for defendant. 


BLECKLEY, Judge. 


The creditor held a crop lien and an open account of young- 
er date. The debtor delivered to him a bale of cotton, with 
no direction but to sell to the best advantage and keep the 
money. The creditor sold the cotton and applied the money 
to the account. He foreclosed the crop liew, and the debtor 
thereupon filed his affidavit resisting its enforcement, and in- 
sisted that the proceeds of the cotton should go in reduction 
or in discharge of the lien. We think the presiding judge 
was clearly right in holding that the creditor was free to ap- 
propriate the payment as he did: Code, section 2869; 1 Kelly, 
241; 45 Georgia Reports, 565. 

Judgment affirmed. 
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Hamitton M. HamMert, plaintiff in error, vs. James S. 
Morris, defendant in error. 


1, A judgment against a garnishee is ancillary to, and dependent upon, the 
judgment against the principal debtor, When the latter is paid off and 
satisfied the former is fumctus officio; the purpose for which it was en- 
tered up has been accomplished in another way, and it ceases to be a valid 
process for any purpose except, perhaps, for costs, 

. Therefore, its transfer by the plaintiff to the principal debtor after the judg- 
ment against such principal debtor is satisfied, conveys no title to him to 
the judgment against the garnishee, and all subsequent transfers, being de- 
pendent upon the validity of this first assignment, are equally invalid. The 
debt due by the garnishee to the principal debtor is a valid, subsisting 
debt, but the judgment, as a process for its collection, is extinguished. 

3. Where no record is forwarded with the bill of exceptions, under an agree- 
ment of counsel to have the case argued and decided on the bill of excep- 
tions, the writ of error will, on motion, be dismissed. (R.) 

4. Where, pending a motion to dismiss on account of the absence of the 
record, the record arrives, and it appears that such paper would have been 
forwarded at the proper time had it not been for the act of the moving 
party, the writ of error will not be dismissed, (R.) 


Garnishment. Judgments. Practice in the Supreme Court. 
Before Judge Knigut. Cobb Superior Court. November 
Term, 1875. 


When this case was called a motion was made by counsel 
for defendant to dismiss the writ of error because no record 
had been forwarded. It was replied that this omission was 
caused by an agreement of counsel indorsed on the bill of ex- 
ceptions as follows: 


“ We acknowledge full and complete service of notice that 
this bill of exceptions has been signed and certified, and we 
waive all other service or notice; and as the entire evidence 
and record in the case are embodied and copied in the bill of 
exceptions, we agree that this case may be heard and decided 
upon this bill of exceptions alone, without filing in the office 
of the clerk of Cobb superior court, and without any record 
or certificate being sent up by such clerk. This the 23d of 
December, 1875. (Signed) W. T. & W. J. Winn, 


“‘ Attorneys for defendant in error.” 
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Pending the argument of this motion the court adjourned 
for the night. When it convened on the next day counsel 
for plaintiff in error presented a transcript of the record, duly 
certified, which he had procured in the interim. 

The motion was overruled, the court enunciating the prin- 
ciples embraced in head-notes three and four. 

For the remaining facts, see the opinion. 


GrorGeE N. Lester; C. D. PHiuuies, for plaintiff in error. 
W. T. & W. J. Winn, for defendant. 


JACKSON, Judge. 


Hill sued Bisauer, and garnished Morris, obtaining judg- 
ment against both. Bisauer paid Hill the whole amount due 
him, and the judgment against Bisauer was satisfied. ‘There- 
upon Hill transferred the judgment against Morris, the gar- 
nishee, to Bisauer; Bisauer transferred it to Phillips, and 


Phillips to Hammett, who had it levied upon Morris’ prop- 
erty. Morris filed an affidavit of illegality on the ground 
that the original judgment, or main judgment, against Bisa- 
uer having been satisfied, the ancillary judgment against the 
garnishee was functus officio, and could not be enforced in the 
hands of Bisauer or his transferee against Morris. The court 
sustained the illegality, and this is the single question for re- 
view. 

We think this case is controlled, in principle, by the case 
of Brannon vs. Noble, 8 Georgia Reports, 549. There it 
was held that a judgment against the garnishee could not be 
pleaded in bar of a suit against the garnishee by the assignee 
of his creditor, who got control of the debt even after the gar- 
nishment was served. It was ruled that nothing short of 
payment by the garnishee of the judgment against him would 
do, and it is expressly said by the court that in case the plain- 
tiff in garnishment seeks and obtains satisfaction out of his 
own debtor, the judgment on the garnishment, except for 
costs, would be extinguished. To the same effect is the case 
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of Cook, administrator, vs. Field, 3 Alabama, 53. Nor do 
we see how it could well be ruled otherwise on principle. 
The moment the plaintiff in garnishment is paid his debt 
by his own debtor he ceases to have any right to enforce 
that debt, or a judgment thereon, or ancillary thereto, against 
anybody, his debtor’s debtor or anybody else. Well, if he 
had no right to enforce the judgment himself, it is difficult to 
see how, by transferring the judgment to another, he could 
confer what he did not possess. This view, of itself, seems 
perfectly conclusive of the case; but if we look at it further, 
the troubles multiply. The judgment against the garnishee 
often cannot be for the whole debt he owes. It is measured 
by the debt his creditor owes the plaintiff in garnishment. If 
it be held to bea valid judgment in the hands of his creditor, 
as transferee, part of the debt he owed in such case would be 
in parol and part in judgment. And the creditor would hold 
against his debtor for the same note or account, a judgment 
for part and the original evidence of indebtedness for the re- 
mainder. We cannot think that the law in regard to gar- 
nishment, intended such hacking to pieces and cutting into 
disjointed and dissimilar fragments choses in action. If we 
follow the line indicated in 8 Georgia Reports, no such con- 
fusion will result. The plaintiff in garnishment can obtain 
his judgment for what is due him, and the defendant, when 
he pays it, can plead it in part payment against his creditor 
by plea, if before judgment, or by affidavit of illegality, 
if after. Besides, how is the garnishee bound by the amount 
of the judgment so obtained against him? As between 
himself and the plaintiff in garnishment, it is easy to see 
that both are bound, because they are the parties litigant ; 
but the creditor of the garnishee has no right to take 
part in the issue between the plaintiff and defendant in 
garnishment to produce testimony or cross-examine wit- 
nesses, or shape pleadings or otherwise. If the creditor of 
the garnishee be not bound by the judgment, is the garni- 
shee bound? The plaintiff in garnishment may accept the 
answer as full, and take judgment against the garnishee for 
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what he and the garnishee please to agree upon, and it binds 
them between themselves, but cannot bind the creditor of the 
garnishee, and therefore cannot bind the garnishee as between 
himself and his creditor. The case is wholly dissimilar to 
that of collateral securities. There the holder of such secu- 
rities is trustee for his debtor, and the debtor is bound by the 
judgment obtained against such securities, because he has 
voluntarily placed them in the hands of his creditor, and the 
relation of trustee and cestui que trust subsists between them. 
But the plaintiff in garnishment is no such trustee, but the 
antagonist of the debtor. He is after his money, and to get 
it, he is suing his own debtor, and his debtor’s debtors too; he 
is the antagonist of both, and in no sense that we can see trus- 
tee for either. Nor do we think any payment by the defend- 
ant to the transferee of the judgment can revive it. It is a 
process of the court; it has accomplished its purpose; it has 
made the money for the plaintiff in garnishment by forcing 
it out of the original debtor; it is dead, and no act of the 
defendant, any more than of the plaintiff, can bring it to life 
again. It is a mere branch of a tree, fed by the sap of the 
parent trunk; when the tree died, the branch withered ; 
thenceforth it can bear no fruit, but had as well be bundled 
up and burnt. 

We hold, therefore, that the debt due by Morris to Bisauer, 
unless barred by the limitation acts, may be enforced, but it 
cannot be collected by this defunct process. 

Judgment affirmed. 


JAMES M. WICKER, plaintiff in error, vs. Wint1AM Henry 
Woops & Company, defendants in error. 


1, Irregularities in proceedings to foreclose a crop lien constitute no ground 
to set aside the verdict rendered thereon, Such objections should be taken 
at the trial, 

2. When the jury, in such a case, do not find for the plaintiff, but simply that 
the defendant is entitled to a certain credit, ought not the verdict to be set 
aside? Quere, 
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3. A counter-affidavit was filed to a proceeding to foreclose a crop lien, and 
replevy bond given. Upon the trial of this issue the jury simply found 
that the defendant was entitled to a certain credit, The case thus stood 
until the second term of the court thereafter, when a mune pro tunc judg- 
ment was entered against the defendant and his sureties on the replevy 


bond, 
Held to be error, especially as it did not appear that the sureties had ever 
had their day in court. 


Waiver. Verdict. Principal and security. Judgments, 
Before Judge CLARK. Macon Superior Court. May Term, 
1875. 


Reported in the decision. 
JoHn R. WorriLt, for plaintiff in error. 


Por, Hauu & Lorton, by W. A. Hawkins; R.G. Ozter, 
for defendants. 


Warner, Chief Justice. 


This case comes before us on a bill of exceptions to the 
judgment of the court below, alleging error in refusing to set 
aside a verdict, and in allowing a judgment nune pro tune to 
be entered against the defendants, as set forth in the record. It 
appears in the record of the proceedings had in the case that 
the defendants executed two crop liens to the plaintiffs, the one 
dated 11th January, 1873, for $300 00, due Ist of November 
thereafter, the other dated 17th of February, 1873, for $72 00, 
and due lst of November thereafter. Both liens were fore- 
closed on the 21st of November, 1873, before the ordinary of 
Macon county, executions issued thereon and were levied on 
the defendants’ property. Wicker, one of the defendants, filed 
a counter-affidavit, in which he contested the justice and amount 
of the plaintiffs’ claim, and for the reasons set forth in his af- 
fidavit, claimed that the plaintiffs’ debt was discharged. Up- 
on the issue thus formed the case was tried without any ob- 
jections as to the regularity of the proceedings, so far as the 
record shows, at the May term of the court, 1874, when the 
jury returned the following verdict: “ We, the jury, find that 
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the defendant, James M. Wicker, is entitled to a credit on the 
within executions of $164 56.” At the May term, 1875, of 
the court, the defendant, Wicker, made a motion to set aside 
said verdict on the ground of the irregularity of the proceed- 
ings specified therein, in the foreclosure of said liens, which 
motion was overruled by the court. It appears from the 
record before us that when the defendant, Wicker, filed his 
counter-affidavit he gave a replevy bond, with Darby, Nor- 
ris, Smith and Greer, as his sureties, conditioned to pay the 
eventual condemnation money in said cases. At the said 
May term of the court, 1875, after reciting the lien fi. fas., 
affidavit, and issue thereon, and the verdict at May term, 1874, 
and that no judgment had been rendered on that verdict of 
the jury, the court ordered a judgment to be entered on that 
verdict, nune pro tune, against Wicker and his securities, for 
the sum of $207 44, with interest from the lst of November, 
_ 1873. To the entering of said nune pro tune judgment and 
refusal to set aside the verdict as before stated, the defend- 
ant excepted. 

1. The motion to set aside the verdict on the ground of the 
alleged irregularities in the proceedings, if the same would 
have been good, should have been taken at the trial, and the 
objections come too late after verdict, unless the whole pro- 
ceeding was void. When an issue is formed in this class of 
cases by the counter-affidavit of the defendant, that, with the 
affidavit of the plaintiff, constitutes the pleadings in the case, 
and is to be tried and a verdict rendered thereon as in other 
cases: McConnell vs. Bryant, 38 Georgia Reports, 639. 

2. In the case now before us the jury did not find a ver- 
dict for the plaintiffs for any amount, but found that the de- 
fendant, Wicker, was entitled to a credit of $164 46 on the 
executions. If the motion to set aside the verdict had been 
made on the ground that it did not cover the issues made by 
the pleadings, we are inclined to think it should have been 
allowed: Code, section 3559; Settle vs. Alison, 8 Georgia Re- 
ports, 201. The defendant, however, did not move the court 
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to set aside the verdict on that ground, and as the court below 
did not decide it, we will not do so. 

3. In our judgment the court erred in ordering the judg- 
ment nune pro tunc to be entered on the verdict set forth in 
the record, in favor of the plaintiffs against the defendant, 
Wicker, and his securities, for the sum of $207 44, with in- 
terest from the 1st of November, 1873, especially as it does 
not appear that the securities have ever had their day in court. 

Let the judgment of the court below be reversed. 


P. J. Bracers, plaintiff in error, vs. Hamp Birp ef al., de- 
fendants in error. 


An absolute deed (free from usury or other infirmity) conveying land in fee 
simple, passes the legal title, though made and delivered as security for a 
debt, and recovery may be had thereon in ejectment by the grantee against 
the grantor; more especially, where a cotemporary instrument stipuisdng 
for a surrender of the deed if the debt is paid at maturity, contains a cov- 
enant for admitting the grantee into possession if the debt is not so paid, 
and where, in pursuance, of the covenant, the grantor has recognized the 
grantee as landlord and paid him rent. The grantor may defend success- 
fully by pleading an equitable plea and doing equity, that is, tendering the 
debt and interest: See Lackey us, Bostwick, 54 Georgia Reports, 45. 


Ejectment. Deed. Debtor and creditor. Before Judge 
JAMES JOHNSON. Muscogee Superior Court. May Term, 


1875. 


Reported in the opinion. 


Peasopy & Brannon; THorntToN & GRIMES, for plain- 


tiff in error. 
G. E. Tuomas; Ineram & CRAWFoRD, for defendants, 


BLECKLEY, Judge. 


In an action of ejectment, brought in October, 1874, the 
plaintiff’s title was a deed from the defendants, dated March 
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12th, 1872. It was an absolute deed, conveying the prem- 
ises in fee simple for the consideration of $260 00, acknowl- 
edged to be in hand paid. The plea was, not guilty. Upon 
this plea the defendants introduced a writing, signed by them- 
selves and the plaintiff, bearing even date with the deed, 
which, after reciting that the deed had been delivered with a 
note made by the defendants to the plaintiff for $260 00, bor- 
rowed money, falling due on the 15th of January, 1873, and 
that the plaintiff held the deed as collateral security for the 
payment of the note, stipulated for a surrender of the deed 
by the plaintiff to the defendants if the latter should pay the 
note when it became due; and, further, that if the defendants 
failed to pay the note at maturity, the plaintiff might take 
possession of the premises without a suit at law. The plain- 
tiff, sworn as a witness for the defendants, testified that he re- 
fused to lend the money to the defendants on a mortgage of 
the property, but did lend it when they conveyed to him by 
deed; that they resided on the place then and have resided 
on it ever since; that they acknowledged him as landlord and 
had paid part of the rent, about all the rent for 1873, and 
$10 00 for 1874, the latter amount being, when paid, receipt- 
ed for as rent; that they failed to pay rent, and plaintiff de- 
manded possession, which being refused, this action was 
brought. He further testified that the transaction was as it 
appears from the deed and the other instrument exhibited in 
evidence, and that possession was not given when the deed 
was made, but was retained by the defendants. A witness 
sworn in behalf of the plaintiff, testified that he was present, 
some time in 1874, when one of the defendants paid plaintiff 
$10 00 on account of rent for the premises in dispute, and 
that he, the witness, at their request, wrote a receipt. 

The plaintiff contested none of the evidence, and the court 
charged the jury that he was not entitled to recover. 

An absolute deed, not for any cause illegal, passes title, 
even if given as security for money. That is the way it 
serves for security. The legal title is the security contracted 
for and given, and why should the courts not treat it and en- 
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force it as the parties intended? Surely there is no law 
against putting the legal title in pledge for a debt—against 
passing that kind of title into the creditor by a bona fide 
conveyance, to abide in him, with all the incidents of owner- 
ship, until the debt is paid? If the parties wish to do such 
a thing, contract to do it, and proceed to carry their purpose 
into effect, we are aware of no obstacle in the law. It is not 
only innocent but in a high degree virtuous to secure honest 
debts ; and equally so to stand to the agreed measure of secu- 
rity until they are paid. It does not follow, because a mort- 
gage is only security, that every security is only a common 
mortgage. For instance, when negotiable paper is delivered 
as collateral, the legal title passes. Land is just as much the 
subject of transfer as negotiable paper; the only difference 
is, that title to land passes by deed, and title to negotiable 
paper passes by indorsement; or if payable to bearer, by 
simple delivery. In respect to neither class of property is it 
essential for what purpose the transfer is made. Land, like 
notes, may pass as a gift, or as a sale, or as mere security, 
When, for any one of these objects, the owner wishes to con- 
vey the title, the law furnishes the appropriate instrumentali- 
ty for the accomplishment of his design. And the law, as it 
should do, confines both parties to the real design contem- 
plated. When a deed given for security has served its pur- 
pose—that is, when the debt is discharged the creditor will 
be compelled (on all the facts being established by competent 
evidence,) to reconvey, should he decline to do so voluntarily. 
He will then be treated as holding title solely in trust for his 
former debtor. And it may be that even before the debt is 
paid, the debtor or his family, where his wife has not con- 
sented to the deed in terms of the statute, may, notwithstand- 
ing the character and general effect of the deed, be heard in 
assertion of the right of homestead. On that question we 
intimate no opinion as the case before us does not require it. 

Reading the deed which we are now considering, in con- 
nection with the cotemporaneous instrument, the latter might 
be construed as a kind of defeasance upon the former, so that 
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the two taken together, as they should be, might amount to 
a species of mortgage; yet, that would not be enough to defeat 
the plaintiff’s recovery; for,even a common mortgage might 
stipulate for admitting the mortgagee into possession, on breach 
of the condition; and there was, in fact, such a stipulation in 
writing between these parties. Effect, moreover, had been 
given to the stipulation by virtually admitting the creditor 
into possession; for the defendants had recognized him as 
landlord and paid rent. Until they have restored to him the 
possession which they hold under him, they cannot be heard 
to dispute his title: Code, section 2283 ; 43 Georgia Reports, 
230. With regard to the time of bringing the action, it seems, 
from the evidence, to have been after the defendants had failed to 
pay their rent in full. If rent was due and unpaid the landlord 
had a right to re-enter immediately: Code, section 2385. 

We will observe again that if the plaintiff is only a mort- 
gagee, he is entitled to the benefit of the covenant for posses- 
sion—certainly so, after having been received and treated as 
landlord. It may be unusual for a mortgagee in Georgia to 
enjoy the possession; but the Code anticipates that it may 
occur, and takes care to prescribe the time within which the 
mortgagor may redeem: section 1964. Doubtless, in redeem- 
ing, the debtor would be entitled to proper deductions from 
the debt on account of the profits of the land realized by the 
creditor while in possession. 

The defendants in this case might, we think, have defended 
successfully by pleading the facts and tendering the debt and 
interest: See Lackey vs. Bostwick, 54 Georgia Reports, 45. 
As nothing of that sort was done, the instructions to the jury 
gave a wrong direction to the case, and produced a verdict for 
the defendants, when it ought to have been for the plaintiff. 

It is not the purpose of this opinion to controvert the long 
and well established doctrine that any conveyance whatever, 
made by a debtor to his creditor for the sole purpose of secur- 
ing a debt, is, in one sense, a mortgage ; that is, the property 
is subject to be redeemed by payment of the debt. The 
maxim “Once a mortgage, always a mortgage,” is used in 
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the books with reference to that attribute, and not with refer- 
ence to the attribute of title or no title in the creditor while 
the debt is unpaid. Whatever is passed us security is re- 
deemable. If the creditor takes the legal title as security, 
the legal title is redeemable; or if he acquires a lien, simply, 
(as is the case, in Georgia, under a common mortgage,) the 
lien is redeemable or extinguishable. The creditor’s right 
(unless, it may be, under some peculiar statute,) dues not be- 
come absolute and indefeasible upon the non-payment of the 
mouey at the time stipulated. Payment at any time will re- 
deem. It is certainly true, that, with us, a mortgage proper 
passes no (title; and the word mortgage is so frequently used 
as synonymous with lien—mere lien—that we are in danger of 
forgetting that such is not necessarily its meaning when the 
redemption element of conveyances is spoken of. Indeed, 
the strict idea of redemption is more adjustable to a security 
uttended with title in the creditor, for the time being, than to 
one constituting a lien only. The awkwardness of using ,the 
phrase “equity of redemption,” as descriptive of a right sub- 
sisting in the mortgagor under a Georgia mortgage, has not 
unfrequently been felt and adverted to. No such infelicity of 
language occurs where the legal title to property is put in 
pledge as a security. In that case, when the debtor does 
equity—that is, when he pays the debt—he redeems literally, 
and is reinstated, or gains the right to be reinstated, in his 
former ownership. It is, I think, because the word mortgage 
has a double meaning in our law, signifying, sometimes, that 
species of mere lien which is created by a common mortgage, 
and sometimes that implied equitable element in an actual 
conveyance by a debtor to a creditor which limits the cred- 
itor’s right to hold only till his debt is paid, that doubt has 
arisen in reference to the subject of conveying the legal title 
as security for a debt. There has not always been due atten- 
tion given to the fact, that it is not at all necessary to reduce 
an instrument to a mere lien in order to treat it as a security ; 
or that to reduce it to a mortgage in the latter sense is not 
equivalent to reducing it toa mortgage in the former. When 
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the right to redeem is claimed, and there is an offer to exer- 
cise it by paying the debt, the creditor must submit to have 
his conveyance, however absolute, treated as a mortgage ; not 
as a mere lien, remember, but as what it really is, in good 
conscience, namely, a conveyance for security until the debt is 
paid, not a conveyance for permanent or indefinite ownership. 
This is all that the right of redemption requires. That right 
may co-exist with title in the creditor, for the time being, 
quite as well as with a lien. The two species of security are 
not alike in other respects, but each is a security, nevertheless. 
With these views there is, I think, no direct conflict in any 
case solemnly adjudged, on the precise point. The case that 
diverges from them most is that of Shaffer vs. Huff, 49 Geor- 
gia Reports, 589; but in it the facts were complicated so with 
a homestead right in the property conveyed, that the naked 
question was not before the court in a way to stand on its own 
merits. The cases which simply maintain the debtor’s right 
to redeem, however pointedly they assert the deed to be a 
mortgage, are in harmony with what has been said: 36 
Georgia Reports, 138; 49 Ibid., 514, 133; 52 Ibid., 480. 
In Lackey vs. Bostwick, cited above, very ample support is 
given to the theory that the deed operates as title until the 
debt is paid or tendered. 

The reason that no allusion has been made to section 1969 
of the Code, in this discussion, is, that the deed before us 
stands without any evidence of having been made with the 
wife’s consent. 

Judgment reversed. 


JOHN A. BUFFINGTON, plaintiff in error, vs. WILLIAM W. 
HIL.LEy, defendant in error. 


Except in cases of special liens for rent on crops made on the land rented, 
a landlord may distrain for rent without any previous demand for payment 
from his tenant, 
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Landlord and tenant. Distress warrant. Demand. Be- 
fore Judge Kniaut. Cobb Superior Court. November 
Term, 1875. 


Reported in the opinion. 


GrorGE N. Lester; GARTRELL & DuNwoopy, for 
plaintiff in error. 


W. T. & W. J. Wrsn, for defendant. 


JACKSON, Judge. 


This was a distress warrant for rent. It does not appear 
in the plaintiff’s affidavit that he had ever demanded the rent, 
and the defendant moved to dismiss the warrant on that 
ground. The court dismissed it, and this is the error assign- 
ed, 

This is not a case of special lien on crops made on the land 
rented under section 1977 of the Code, but a proceeding un- 
der the general law regulating distraining for rent, found in 
sections 2285, 2286, 4082, 4083, and 4084 of our Code. No 
demand is necessary to be made in such cases, and hence none 
need be sworn to. 

Let the judgment be reversed. 


WixuiamM D. Stewart, administrator, plaintiff in error, vs. 
WiiuiaM B. Parker, defendant in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


Indulgence by a creditor to a principal debtor, for a valuable consideration, 
whether with or without the knowledge of the security, discharges the lat- 
ter,. To make this principle applicable, the creditor must have known, at 
the time of the indulgence, that the defendant setting up such discharge, 
signed the note as security, 


Principal and security. Discharge. Before Judge CLARK. 
Sumter Superior court. December Term, 1875. 
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Reported in the decision. 
Hawkins & Hawkins, for plaintiff in error. 
Cook & Crisp, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants on a promissory note, of which the following is a 
copy: 

“SUMTER CouNTY, February 9th, 1860, 

“Ten months after date we, or either of us, promise to pay to our own or- 
der, in the city of . . . $5,000 00, for value received, and with interest from 


date, if not punctually paid, (Signed) ‘JAMES STEWART, 
‘ “2. S. Curr,” 


The following indorsement was on the back of the note: 


“Pay W. B. Parker, or order, «© JAMES STEWART, 
“A. S, Cutts.” 


The defendant, Stewart, filed a plea to the action, in which 
he alleged that he was a security on the note for Cutts, which 
fact was known to the plaintiff, and that when said note be- 
came due the plaintiff, in consideration that Cutts would ex- 
ecute to him a deed to certain lands owned by him, agreed that 
he would extend the time of payment of said note for twelve 
months from that time for the consideration aforesaid, and that 
said Cutts did execute and deliver said deed, all of which was 
without the knowledge or consent of said defendant, Stewart, 
whereby he claimed to be released and discharged from the 
payment of the note sued on. It was proven on the trial that 
Cutts, on the 18th of July, 1866, executed and delivered to 
Parker a deed to thirty-six hundred acres of land in Florida 
as collateral security for the debt, in consideration of which 
Parker agreed to give him further time on said note to the 
April term of the court, 1868. The correspondence between 
Parker and Cutts was read in evidence, and also the testimony 
of Parker, in which he denied that Stewart was security for 
Cutts on the note. Cutts stated in his evidence that Stewart 
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was security for him on it. In view of the evidence contained 
in the record, the court charged the jury “that if you believe 
from the evidence submitted to you in this case, that James 
Stewart was only security on the note sued on, and not in- 
terested in the consideration, which fact was known to the 
plaintiff, Parker, and after the note became due he gave the 
principal, Cutts, time on the same, or extended the time afore- 
said for a valuable consideration, then that would discharge 
James Stewart’s estate from all liability on said note, and you 
ought to find for the defendant. If Parker took the deed 
submitted in evidence to the lands in the state of Florida, 
either as a conveyance or as collateral security, that is a val- 
uable consideration. Before the security can be discharged 
on the plea of indulgence given to his principal, the creditor 
must know that he is such security; the forbearance must be 
for a definite time and for a consideration binding in law. 
The indulgence must be without the knowledge or consent of 
the security before the security is discharged upon the plea of 
indulgence. The jury must believe that the plaintiff gave in- 
dulgence to Cutts for a valuable consideration, and without the 
knowledge and consent of Stewart, before they can discharge 
the security from liability, and that Parker knew at the time 
that Stewart was only security.” The jury found a verdict 
for the plaintiff for $4,750 00. The defendant made a mo- 
tion for a new trial on the ground that the verdict was con- 
trary to law and the evidence, and for error in the charge of 
the court; which motion was overruled, and the defendant 
excepted. 

If Parker knew that Stewart was security on the note at 
the time the contract for indulgence for a consideration was 
made with Cutts, then the security would have been entitled 
to be discharged, under the law, but if Parker did not know, 
at the time of the contract with Cutts for indulgence, that 
Stewart was a security on the note, then Stewart would not 
have been entitled to be discharged from its payment. In the 
first part of its charge, the court gave the law applicable to 
the facts of the case to the jury, substantially correctly, and if 
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it had stopped there we should not have interferred with the 
verdict, but the court did not stop there, but charged the jury, 
“that the indulgence must be without the knowledge or con- 
sent of the security before the security is discharged upon 
the plea of indulgence; that the jury must believe that plain- 
tiff gave indulgence to Cutts for a valuable consideration, 
and without the knowledge and consent of Stewart, before 
they can discharge the security from liability.” This latter 
portion of the charge was error. If the indulgence had been 
given by the plaintiff to the principal debtor for a considera- 
tion, without the consent of the security, the latter would 
have been discharged, although he had no knowledge of it at 
the time. It is not necessary that the security should have 
knowledge of the contract for indulgence for a consideration, 
made by the plaintiff with the principal debtor, at the time it 
is made and the indulgence given, to entitle him to be dis- 
charged ; it is quite sufficient if it be done without the secu- 
rity’s consent, whether he has knowledge of it or not. How 
far, and to what extent, the jury may have been influenced in 
making up their verdict by this erroneous charge of the court, 
we cannot tell, in view of the facts in the case; it may have 
controlled their verdict, and for that reason we reverse tlie 
judgment, and order a new trial. 
Let the judgment of the court below be reversed. 


JONATHAN Pearson, plaintiff in error, vs. THE STATE OF 
GrorGIA, defendant in error. 


1. On the question whether the prisoner knew a certain grant uttered by him 
was impressed with a forged and counterfeit great seal, it was error to 
charge the jury, “that if the evidence showed he was a land-trader that 
was a circumstance they had a right to look to, as a land-trader who 
handled a thousand grants would be more likely to know a counterfeit grant 
and seal than a man who only occasionally saw one ’’—there being no evi- 
dence that the prisoner had ever seen any grant except the one uttered, and 
no evidence that he was a land-trader, except that he sold the tract to 
which that grant purported to apply, and the further testimony of the pur- 
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chaser, that he regarded him as a land-trader but did not positively know 
his business. 
. Neither the existence of a genuine grant, nor the public record of it, is 
evidence that the utterer of a forged grant, bearing a different date, and pur- 
porting to convey the same tract of land from the state to a person other 
than the utterer, knew that the forged grant was a forgery, it not appearing 
that he had any knowledge, information or belief, touching the genuine 
grant or its record. Constructive notice by a public record is no substi- 
tute for actual notice in establishing the scienter requisite to criminal in- 
tention, 


Criminal law. Counterfeiting. Grants. Evidence. Notice. 
Before Judge Wrieut. Appling Superior Court. Septem- 
ber Term, 1875. 


An indictment was found against Pearson charging him 
with counterfeiting “an impression on wax of the great seal 
of the state;” also, with uttering a forged impression of the 
great seal of the state by attaching the same to a certain plat 
and grant purporting to be from the state, when he knew to 
the contrary. The defendant pleaded not guilty. The evi- 
dence showed that the defendant sold a lot of land to one 
Overstreet, and as the foundation of the title to the same, 
transferred to such purchaser what purported to be a grant 
from the state of Georgia, with the great seal attached, to 
Morris Murphy, of date November 16th, 1837. That the 
seal annexed thereto was counterfeit. That a genuine grant 
to the same lot was issued to Josiah Sibly on July 5th, 1849. 
That the grant with the counterfeit seal was passed to Over- 
street by the defendant as genuine. 

There was no testimony showing that the defendant had 
ever seen any such grant except the one uttered by him, or 
that he was a land-trader except the fact of the sale by him of 
the lot above referred to, and the statement of Overstreet that 
he did not positively know his business, but regarded him as 
a land-trader. 

The court charged the jury as follows: 

Ist. ‘‘ While it is incumbent upon the state to prove that the 
defendant, at the time he uttered the seal charged to be coun- 
terfeit, knew that it was a counterfeit, still they had the right 
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to look into all the surrounding circumstances shown by the 
evidence, to see if he knew this fact. If the evidence showed 
he was a land-trader, that was a circumstance they might look 
to, as a land-trader who handled a thousand grants, would be 
more likely to know a counterfeit grant and seal than a man 
who only occasionally saw one.” 

2d. “Grants issued by the state are matters of public re- 
cord and it is notice to all parties when they were issued. If 
the jury should find from an inspection of the grant in 
evidence claimed to be genuine, that at the time the de- 
fendant traded or uttered the grant and seal charged to be 
counterfeit, a genuine grant had been issued to the land, this 
was another circumstance that the jury could consider in de- 
termining whether the defendant knew that the seal was a 
counterfeit or not.” 

The jury found the defendant guilty. A motion for a new 
trial was made because the verdict was contrary to law and 
evidence, and because of error in each of the aforesaid charges. 

The motion was overruled and the defendant excepted. 


G. J. Hotton; A. H. Suiru, by Joun MInuepes, for 
plaintiff in error. 


S. W. Hrrcu, solicitor general; Z. D. Harrison, for the 
state. 


BLECKLEY, Judge. 


1. What the witness said in reference to land-trader was 
not enough to amount either to a fact, or to an opinion with 
a reason for it. ‘That he regarded the prisoner as a land-tra- 
der, should not have weighed with the jury in the least. It 
was absolutely irrelevant and worthless. It was no legal ba- 
sis for any charge from the court on the subject whatever, 
much less would it justify the example, put for illustration, 
of a trader who “handled a thousand grants.” 

2. That there was a genuine grant, with a record of it in 
the proper office, did not go to charge the prisoner with 
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knowledge that the spurious grant he uttered was a forgery, 
unless there had been evidence tending to show the further 
fact, that he had some actual knowledge, information, or be- 
lief, that the former grant, or the record of it, was, or had 
been, in existence. A person cannot be convicted of a crime 
by bare construction. Ifa man marry another man’s wife, 
and is indicted for it, can the jury infer that he knew of her 
former marriage because it was duly recorded and the public 
record of it was accessible to his diligence? Surely not. The 
people are not required to search the archives of the state at 
the peril of being presumed to know all they contain. 
Judgment reversed. 


J. R. Hien, plaintiff in error, vs. E>warp Cox, defendant 
in error. 


1. Notice that the acceptor has failed to pay is not necessary to charge the 
drawer of a domestic bill of exchange in this state, the draft or bill not 
being intended to be negotiated at any chartered bank, 

. When the holder of a bill of exchange or draft, gave time to the acceptor, 
and told the drawer that the acceptor had arranged the draft with him, and 
the drawer is thereby induced, in a settlement with the acceptor, to allow 
him the amount of the draft, and two or three years have elapsed until the 
acceptor has become insolvent, and the drawer has lost all hope of recov- 
ering the value of the draft back from the acceptor, and suit is then brought 
by the holder against the drawer : 

Held, that such conduct of the holder and consequent loss of the drawer, dis- 
charges the drawer from the payment of the debt. 


Bills of exchange. Indorsement. Notice. Protest. Prin- 
cipal and security. Before Judge Hopkins. DeKalb Su- 
perior Court. September Term, 1875. 


Reported in the opinion. 
L. J. Win, for plaintiff in error. 


CanDLER & THomson, for defendant. 
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JACKSON, Judge. 


High sued Cox on a sight draft drawn on Jackson. Jack- 
son had accepted the draft but failed to pay it. 

Two questions are made in the record: | First, was Cox, 
the drawer of this inland bill, entitled to notice. That ques- 
tion was decided in the case of Powell & Jones vs. Phillips, 
during this term. ‘The draft was not intended to be negotia- 
ted at a chartered bank, and the drawer of such a paper is not 
entitled to notice. 

The other question is made upon the charge of the court. 
The court charged to the effect that if High, the holder of the 
draft, told Cox, the drawer, that Jackson, the acceptor, had 
arranged with him about the draft, and if, in consequence of 
that statement, Cox, in a settlement of a debt due by Jackson 
to him, gave Jackson credit for the amount of the draft, and 
Jackson afterwards became insolvent, so that Cox lost all re- 
course on him, that such conduct and loss discharged Cox 
from the payment of the draft to High. 

The drawer of such a paper stands in a relation similar to 
that of a security; he is liable only in the second instance, 
and it would seem to follow that any indulgence, granted for 
a consideration, or any other conduct of the holder by which 
loss was incurred by the drawer, ought to discharge the lat- 
ter from paying the debt. In the case of Whitaker vs. Kir- 
by, 54 Georgia Reports, 277, it was held “that where the 
holder of a promissory note, believing it was paid off in a 
trade he supposed he had made with the principal, so in- 
formed the security, who knew nothing to the contrary for 
five years, when suit was bronght on it, such conduct of the 
holder discharged the surety.” We think that the principle 
there decided covers this case. Here the drawer hears nothing 
for over two years; in the meantime settles with Jackson on 
the idea that Jackson has arranged to pay this draft, and that 
all is satisfactory to High, and Jackson becomes insolvent. 
It seems to us right that High should lose by Jackson’s in- 
solvency, and not Cox, if these facts be true, and the court 
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left the truth of the facts to the jury, and they found for Cox. 
But it is said there was no evidence to authorize the charge. 
We think that the testimony of Cox and Jackson fully sus- 
tains it; and if the jury believed them in preference to the 
other witnesses, it was their right to do so. 

Judgment affirmed. 


Witiiam D. Srewart, administrator, plaintiff in error, vs. 
C. D. Barrow, executor, defendant in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


1. Where the plea of a security sets up a discharge by reason of some act of 
the creditor which tende@ to increase his risk, it is defective unless it al- 
leges the facts showing how such risk was increased. 

2. Neither the omission of some act not specially enjoined by law, nor the 
commission of some act expressly authorized by law, by the creditor, which 
tends to increase the risk of the security, will operate as a discharge. 


Principal and security. Pleadings. Before Judge CLARK. 


Sumter Superior Court. October Term, 1875. 
Reported in the decision. 
Hawkins & HawKIns, for plaintiff in error. 


Cook & Crisp; J. A. ANSLEY, for defendant. 


WARNER, Chief Justice. 


This was a suit pending in the superior court of Sumter 
county, in favor of C. D. Barrow, executor of 8. O. Jones, 
against A. S. Cutts, J. C. McBurney, administrator of J. G. 
Gilmore, J. V. Price, and W. D. Stewart, administrator of 
James Stewart, deceased, on a joint note, of which the follow- 
ing is a copy: 

“« AMERICUS, September 8th, 1860. 
“« By the 1st of January next after date, we promise to pay Sarah O. Jones, 


or bearer, $2,908 17. Value received. 
(Signed) “A. S. CuTts, 
«© JouN G. GILMORE, 
“JOHN V. PRICE, Security. 
s* JAMES STEWART.” 
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When the case was called for trial, several of the original 
makers of the note being dead, the representative of John V. 
Price having not been made a party to the suit, the plain- 
tiff suggested the death of Price, and took an order abating 
and discontinuing the suit as to Price, and ordering the case 
to proceed as to the other defendants, whereupon William D. 
Stewart, administrator of James Stewart, by leave of the 
court, filed a plea, in which he alleged that he agreed to be- 
come the co-surety with Price on said note sued on, and to 
bear equally the liability on said note as joint sureties, and 
that said note was so executed; that the plaintiff having 
abated the suit now pending against Price’s estate, his co- 
security, against whom he has the right to proceed for contri- 
bution in case he has to pay the same, such act of the said 
plaintiff tends to increase the risk of said William D. Stewart, 
administrator ; that John V. Price’s estate is now in posses- 
sion of real and personal property more than enough to pay 
said debt. The plaintiff demurred to the defendant’s plea, 
the court sustained the demurrer, and gave judgment against 
the defendants for the full amount of the note, whereupon 
the defendant, William D. Stewart, administrator, excepted. 

1. The allegations in the plea are to be taken most strongly 
against the pleader. There is no allegation in the plea who 
was the principal maker of the note for whom the defendant’s 
intestate and Price became joint sureties, nor that said prin- 
cipal debtor, whoever he may have been, was not abundantly 
able to pay the note sued on; there is no averment of any risk 
incurred by the sureties on account of the inability of the princi- 
pal debtor to pay the note by insolvency or otherwise; nor does 
it appear that there was any legal representative of Price’s es- 
tate. The allegation is that the dismissal of the suit as to 
Price, his co-surety, tends to increase the defendant’s risk as 
co-surety with Price. What is the nature of that risk, and 
for whom was it incurred? The risk which the dismissal of 
the case as to Price, tends to increase, may have existed solely 
in the imagination of the defendant; the plea did not inform 
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the court what it was, and therefore the plea was bad for that 
reason. 

2. But the 3444th section of the Code declares “that in 
all cases which have been or may be commenced in any of the 
courts of this state, at law or in equity, against two or more 
defendants, one or more of whom have died, or may die pend- 
ing said case or cases, it shall and may be lawful for the plain- 
tiff or complainants to suggest said death of record, and to 
proceed in the trial of said case or cases against the surviving 
defendants, to the extent of their respective liabilities.” The 
liability of each defendant respectively on the note sued on, 
was to pay to the plaintiff, the creditor, the amount thereof, 
whatever may be their rights and equities as between each 
other after the plaintiff, the creditor, has been paid by them, 
or either of them. By the common law, in case of a joint 
contract, when one of the joint contracting parties died, the 
remedy was against the survivor, and was lost as against the 
representatives of the deceased contractor, but that is not now 
the law in this state. The point made by the plaintiff in 
error is, that inasmuch as the plaintiff in the court below, un- 
der the provisions of the section of the Code before cited, sug- 
gested the death of Price on the record, and discontinued or 
abated the suit as to him, and proceeded to take judgment 
against the other defendants who were joint promissors, that 
this act of the plaintiff increased his risk as a joint co-surety 
with Price to such an extent as to discharge him from the 
payment of the debt to the plaintiff, the creditor. The reply 
is, that the act of the plaintiff, the-creditor, which it is in- 
sisted operates as a discharge of the surety, is an act which 
the law expressly authorized the plaintiff as a creditor to do. 
The act of the creditor which injures the surety or increases 
his risk, or exposes him to greater liability which will operate 
as a discharge, must be some act which the law does not au- 
thorize or sanction, or the omission to do some act specially 
enjoined by the law. It will*not do to hold that because a 
creditor in the prosecution of his remedy to collect his debt 
against several joint promissors, does an act which the statute 
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Jaw of the state expressly authorizes him to do, that such an 
act will operate as a discharge of a surety, as contemplated 
by the 2154th section of the Code. We find no error in sus- 
taining the plaintiff’s demurrer to the defendant’s plea. 

Let the judgment of the court below be affirmed. 


WitiAM LAKE, guardian, plaintiff in error, vs. ANN Ma- 
TILDA HARDEE, defendant in error. 


1. Where objections arising upon the face of the verdict are urged against 
the making of a decree and are overruled, the same matters, if appropri- 
ate to a motion for a new trial, may be included, with others, in such mo- 
tion subsequently made during the term, The prior decision on the objec- 
tions will be considered as rendered subject to a more formal and regular 
examination of the several matters by motion for new trial, 

. Want of fulness in the finding of the jury, or failure to embrace therein 
all the material issues of fact, is cause for new trial in any equity case: 
50 Georgia Reports, 395. It is equivalent to a mistrial at law: 23 N. Y., 
5393 27 Georgia Reports, 469; 49 Lbid., 458. 

. Where the complainant waives discovery, he undertakes to prove all the 
material allegations in the bill; and whether this is done on the trial or not, 
is a question for the jury. The judge, as chancellor, can decide no mate- 
rial fact. He may submit the case as a whole to the jury, or he may carve 
it into the several questions of fact which it involves, and instruct the jury 
to answer each question separately, If the latter course be adopted, the 
questions and answers, taken together, should disclose a finding by the jury 
of every fact requisite to a full and final decree upon the whole merits of 
the controversy. 

. In the present case, a charge of fraud was involved as a fundamental ele- 
ment of the bill, and without a finding upon that question, either general 
or special, there could be no decree for the complainant: 47 Georgia Re- 
ports, 439. 

. The amount of the recovery was also to be ascertained by the jury and not 
by the judge, as there was no report by a master or auditor unexcepted to, 

. Newly discovered evidence to the effect that a witness who has died since 
testifying, made previous colloquial statements in direct conflict with his 
testimony, is not ground for a new trial, 


New trial. Practice in the Superior Court. Equity. Ver- 
dict. Discovery. Before Judge Tompkins. Chatham Su- 
perior Court. February Term, 1875. 





668 SUPREME COURT OF GEORGIA. 


Lake ws. Hardee. 


Ann Matilda Hardee filed her bill against William Lake, 
her former guardian, making, in brief, this case: 

Lake, as her guardian, on December 20th, 1862, sold to J. 
G. Mehrtens, two slaves, named Solomon and Peter, the prop- 
erty of complainant, for $1,600 00. Since said sale she be- 
came of age and requested from defendant a settlement. 
Though often requested he failed to comply until June 13th, 
1866, when he represented that he sold said slaves for Con- 
federate money, and that the amount received by him ($1,- 
600 00,) at the time of said sale, was only worth $400 00 in 
gold. He then paid to complainant $400 00 in the currency 
of the United States, on condition that she would release him 
from all liability as guardian, which she accordingly did. 

Until December 10th, 1872, complainant confided in these 
representations of defendant, believing them to be true, but 
she charges that said representations were untrue, and that 
said defendant knew them to be false at the time he made 
them; that he made such false representations to complain- 
ant with the intention, and for the purpose, of defrauding her 
out of the proceeds of said slaves; that he took advantage of 
the confidence which she blindly reposed in him as her guar- 
dian, in requiring her to give him said release. That defend- 
ant did not sell said slaves for Confederate money, but, on 
the contrary, refused to sell them for such currency, and de- 
manded and received from the purchaser, bills of the Marine 
Bank of Georgia, worth at that time and at the time of the 
settlement, dollar for dollar in gold; that these facts were 
not discovered by complainant until the day and year last 
aforesaid. 

But for these false representations, complainant would never 
have settled with defendant as aforesaid, or given him any 
receipt or release, but would have demanded from him the 
bank bills which he received or their equivalent. 

The defendant’s representations as to the value of Confed- + 
erate money at the time of said sale were false and fraudu- 
lent. She discovered, on the day and year last aforesaid, that 
Confederate money, at the time of said sale, was worth two 
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for one in gold. Upon this basis complainant was entitled to 
$533 33, with interest to the time of settlement. 

Waiving discovery, complainant prays that defendant may 
be decreed to give up said release, to account for the amount 
so fraudulently withheld from her and for general relief. 

The defendant answered that said slaves were sold for $1,- 
600 00 in Confederate money and not for bank bills; that 
the proceeds thereof were retained by defendant to reimburse 
himself for advances made, in money equivalent to gold, for 
the support and education of complainant during the period 
commencing with the year 1857, up to the time of sale. He 
denies that he settled in June, 1866, with complainant in ref- 
erence to said slaves, but alleges that said settlement was as to 
other negroes sold by him, in 1863, for Confederate money. 

Defendant asserts that, at the time of the settlement afore- 
said, complainant was of age and knew all the facts and cir- 
cumstances connected with her property at any time in the 
hands or control of defendant. Denies all charges of false 
representations and of concealment. 

Much testimony was introduced, immaterial here. 

The chancellor submitted the following issues of fact to the 
jury: 

Ist. Whether or not money received by Lake, or his agent, 
for two negroes, Solomon and Peter, in 1862, was received in 
solvent bank bills or in Confederate money ? 

2d. What was the value of Confederate money in gold on 
20th December, 1862 ? 

3d. What was the value of bank bills of the following 
banks, to wit: Marine, State of Georgia, Central Railroad, 
and Bank of Savannah, on 20th December, 1862? 

4th. Whether the settlement between complainant and de- 
fendant, on June 12th, 1866, was made upon the understand- 
ing that the negroes, Solomon and Peter, had been sold for 
solvent. bank bills or for Confederate money ? 

5th. Whether or not Lake knew that Mehrtens paid the 
money in bank bills to Etheridge, and withheld that knowl- 
edge from complainant upon his settlement with her in 1866? 
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6th. As a matter of fact, whether Lake ever receive: 
bank bills from Etheridge for the sale of said negroes ? 

The jury having returned for instructions, the chancellor 
further charged them as follows: 

Ist. State who was agent. 

2d. State who withheld fact from complainant in 1866. 

3d. State who was agent, and whether or not Lake knew 
if bank bills were received in 1862. 

The jury returned the following verdict : 

Ist. “ We find that the money paid for the two negroes, 
Solomon and Peter, in 1862, was in solvent bank bills. 

2d. “ We find the value of Confederate money in gold, in 
December, 1862, as three for one. 

3d. “We find the value of bank bills of the Marine, State 
of Georgia, Central Railroad, and Bank of Savannah, it 
December, 1862, to be worth less ten per cent. in gold. Cen- 
tral Railroad and Marine Bank bills at par value with green- 
backs ; bills of Bank of State of Georgia, forty cents in green- 
backs ; Bank of Savannah, fifty cents in greenbacks, after the 
war, 

4th. “The basis of settlement between defendant and com- 
plainant was in Confederate money. 

5th. We find that Lake’s agent, Etheridge, did receive 
bank bills in payment for the negroes, Peter and Solomon, 
and that Lake did withhold the fact from complainant. 

6th. “We find that Lake did receive bank bills through his 
agent, Etheridge, for negroes, Peter and Solomon, in 1862. 

To the entering of a decree on this verdict the defendant 
objected on numerous grounds, but mainly because it did not 
cover the issues involved, was too uncertain, and did not fix 
any definite amount as due by defendant to complainant. 

These objections were overruled, and on April 28th, 1875, 
the chancellor, after fully reciting the findings of the jury, 
adjudged that the complainant recover of the defendant 
$906 67 principal, together with interest at seven per cent. 
per annum for six years, up to December 20th, 1868, amount- 
ing to $380 80; the principal and interest amounting to the 
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sum of $1,287 47. Further, that interest at the rate of six per 
cent. per annum, annually compounded, be recovered on the 
amount last aforesaid from December 20th, 1868, to December 
20th, 1874. Further, that if the defendant fails to pay the 
amount thus ascertained to be due within ten days from the 
date of this decree, that interest at the rate of six per cent. per 
annum do continue to be annually compounded thereon until 
paid. 

On May 7th, 1875, during the same term, defendant moved 
in arrest of judgment and to set aside said verdict upon sub- 
stantially the same grounds as were preseated in objections to 
the rendition of the decree, and upon others not material. 

Before the adjournment of the same term, defendant also 
moved for a new trial upon the following grounds, to wit: 

Ist. Because the court erred in submitting the aforesaid 
issues of fact to the jury, and those alone. 

2d. Because the court erred in not submitting to the jury 
the issue made by the defendant’s answer, that the proceeds 
of the sale of the slaves were paid out and received by defend- 
aut to reimburse himself for advances made in money equiv- 
alent to gold, for the support and education of complainant. 

3d. Because the court erred in confining the jury to the 
value of Confederate money in gold on December 20th, 1862. 

4th. Because the court erred in confining the jury to the 
value of the bank-bills of the various banks named, in gold 
on December 20th, 1862. 

5th. Because the verdict does not cover all the material 
issues between complainant and defendant. 

6th. Because the verdict does not find whether defendant 
accounted to complainant for the proceeds of the negroes in 
Confederate money at the rate of three for one in gold, or at 
an equivalent of dollar for dollar in gold. 

7th. Because the verdict does not determine whether the 
defendant, at the settlement of June 12th, 1866, made mis- 
representations to complainant as to the kind of currency in 
which he received payment for said negroes, whereby com- 
plainant suffered loss or damage. 
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Sth. Because said verdict did not find any amount as due 
from defendant to complainant. 

9th. Because the verdict is contrary to evidence and to law. 

10th. Because the decree does not follow the verdict and 
has no verdict to support it. 

Another ground was added based on the newly discovered 
evidence of one Talbird. This was to the effect that Mehr- 
tens, soon after the purchase of Solomon and Peter, told him 
that he had paid for them in Confederate money. Mehrtens, 
on the trial, had testified that he had paid for them in the 
bills of the various banks heretofore enumerated ; that de- 
fendant had declined to receive Confederate money. This 
witness had since died. 

On July 31st, 1875, the day of the adjournment of the 
May term, the motions in arrest of judgment and for new trial 
were overruled, and defendant excepted. On the same day 
the bill of exceptions was certified. 


HArtTrRIDGE & CHISHOLM, for plaintiff in error. 


R. R. Ricwarps; J. V. RyAts, for defendant. 


BLECKLEY, Judge. 


The opinion of the court is given at large in the head- 


notes. 
Judgment reversed. 


J. Ben. Witson & Company, plaintiffs in error, vs. THE 
Sprague Mowrna Macuine Company, defendant in 
error, 


(BLeckLey, Judge, having been of counsel, did not preside in this case.) 


1. A corporation, in an action on contract, need not set out in the declaration 
how, or by what authority, it was incorporated, nor aver itself to be a cor- 


poration. 
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2. If it were proper to do so, and the omission were defective, the defect 
would be amendable, and not good in arrest of judgment. 


Corporations. Pleadings. -Amendment. Arrest of judg- 
ment. Before Judge Hopkins. Fulton Superior Court. 
April Term, 1875. 


Reported in the opinion. 
A. W. Hamnonp & Son, for plaintiffs in error. 


L. J. GLENN & Son, for defendant. 


JACKSON, Judge. 


This suit is in the statutory form. The object of that 
statute, when first enacted, was to simplify pleading. Under 
it the Sprague Mowing Machine Company alleges that the de- 
fendants owe them on an account. The bill of particulars is 
annexed, No plea or demurrer or other defense was made. 
Judgment was rendered by the court for principal and in- 
terest on the account. A motion was made to arrest it. The 
court below overruled that motion, and this is the error com- 
plained of. 

1. The gravamen of the motion is that nobody sues ; there 
is no plaintiff, the Sprague Mowing Machine Company 
neither alleging that it is a partnership and setting out the 
names of the partners, nor that it is a corporation, and stating 
where chartered and by what authority it was here. It is 
said it shows on the declaration that it is neither a natural nor 
an artificial person, and therefore that no person sues, and the 
declaration is fatally defective. The declaration may be de- 
fective; but the authorities, at least such as we have ex- 
amined, are to tlie effect that it is good. The cases of Harris 
vs. The Murkingen Manufacturing Company, 4 Blackford, 
267; Richardson vs. St. Joseph Iron Company, 5 Blackford, 
146 ; Hearton vs. The Cincinnati and Fort Wayne Railroad 
Company, 16 Indiana, 275; and the Bennington Iron Com- 
pany vs. John Rutherford, Jr., 3 Har., 105-158, decide that 
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it is not necessary to aver that the plaintiff is a corporation. 
In the case last cited, from New Jersey, the court ruled that 
it is unnecessary even in the case of a foreign corporation ; 
that a natural interpretation is to be given to pleading when 
it is susceptible of it, and that the name of the plaintiff im- 
ports that it is a corporation. And the judge delivering the 
opinion says that the plea of “nul tiel corporation” is the 
remedy of the defendant if he denies the existence of the cor- 
poration. j 

2. If, then, it is not necessary to aver that the plaintiff is a 
corporation, it follows that the motion to arrest the judgment 
is not good. Even if defective, it is amendable. Besides, it 
was right that judgment should go by default on this account, 
there being no plea or answer filed: Code, section 3457. 

Judgment affirmed. 


THE GeRMANIA Fire INsuRANCE ComPAny et al., plain- 
tiffs in error, vs. Witu1AM N. Hawks et al., defendants in 
error. 


Where the agent of several insurance companies as principal, and others as 
securities, acknowledged themselves bound unto each of said companies, 
in the sum of $1,000 00, conditioned upon the faithful performance by said 
agent of his duties, in case of a breach, a joint suit by said companies can- 
not be maintained. 


Pleadings. Joint and several obligations. Before Judge 
CRAWFORD. Muscogee Superior Court. November Term, 
1875. 


Reported in the decision. 
L. T. Down tne, for plaintiffs in error. 
R. J. Moses, by brief, for defendants. 


WARNER, Chief Justice. 


The plaintiffs brought their action against the defendants 
on the following described bond: 
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« Know all men by these presents, that I, W. N. Hawks, 
of Columbus, in the state of Georgia, as principal, and J. A. 
Cody, of Columbus, in the said state, and George Phelps, of 
Columbus, in the said state, as sureties, are held and firmly 
bound unto each of the following named insurance companies, 
that is to say: The Germania Fire Insurance Company, of 
the City of New York; The Hanover Fire Insurance Com- 
pany, of the City of New York ; The Niagara Fire Insurance 
Company, of the City of New York; and The Republic Fire 
Insurance Company, of the City of New York, in the sum 
of $1,000 00, lawful money of the United States, to be paid 
to each of the said insurance companies, or to their respective 
attorneys, agents, successors, or assigns; for which payment, 
well and truly to be made, we b:nd ourselves, our heirs, ex- 
ecutors and administrators, jointly and severally, firmly by 
these presents. Sealed with our seals, dated the seventh day 
of March, in the year one thousand eight hundred and seven- 
ty-two. 

“Whereas, the said W. N. Hawks has been appointed the 
agent for the above named insurance companies for Colum- 
bus, in the county of Muscogee, and state of Georgia: 

“ Now the condition of this obligation is such that, if the said 
W. N. Hawks shall in all respects observe and fulfil the in- 
structions of the said companies respectively, which may be 
given to him in rélation to such agency, either through their 
own officers or through their general agent, in the city of New 
York; and shall duly and properly account for, pay over and 
apply all sums of money which may be received by him as 
such agent, whether for premiums of insurance, or with which 
to pay losses, or upon salvages, collections, or otherwise; and 
shall also duly and properly account for and apply all goods, 
chattels, or other property which may come into his hands or 
possession, or under his control, for and in behalf of the said 
insurance companies respectively; and shall keep true and 
correct books of account; and make regular and correct re- 
ports of the business transacted by him to the said general 
agent ; and shall, in all other respects, well and faithfully dis- 
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charge and perform his duties as such agent; and shall, upon 
the termination of his agency, from whatever cause, deliver 
up and hand over all of the money, books, accounts, memo- 
randa, property, effects, and other things, belonging to the said 
insurance companies, or connected with or growing out of the 
said agency, to such person or persons as the said insurance 
companies, or their general agent, in the city of New York, 
shall order and direct, then this obligation to be void and of 
no effect, otherwise to remain in full force and virtue. 
(Signed) “W. N. HAWKS, [Ls.] 
“JAMES A. CODY,  [1.s.] 
“GEORGE PHELPS, [L-s.] 


“Signed and delivered in presence of 


“H. A. CHAPMAN, 
“ Joon C. Coarr.” 


The defendant demurred to the plaintiff’s declaration, which 
demurrer was sustained by the court, and the plaintiffs ex- 
cepted. 

This is a joint suit brought by the plaintiffs against the 
defendants on their bond, the plaintiffs alleging that they are 
associated together as the ‘ Underwriters’ Agency of New 
York.” This is not a suit by the Underwriters’ Agency of 
New York, if indeed there is such an artificial person capable 
of suing, but it is a joint suit by the plaintiffs on a covenant 
made with each company separately. The rule in such cases 
is that when the legal interest and cause of action of the cov- 
enantees are several, each may and should sue separately for 
the particular damage resulting to him individually, although 
the covenant be in its terms joint: 1 Chitty’s Pleadings, 10. 
In this case the covenant is made with and to each company 
separately, and therefore each company should sue separately 
for the particular damage or injury done to it by a breach 
thereof, and not in the joint name of all of them. There was 
no error in sustaining the demurrer to the plaintiffs’ declara- 
tion. 
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Let the judgment of the court below be affirmed, with leave 
to reinstate as to one of the plaintiffs by striking out the others, 
if the plaintiffs’ attorney shall wish to do so. 


H. K. Lams, plaintiff in error, vs. SEaBoRN Dozier, de- 
fendant in error. 


1. On the trial of an affidavit of illegality founded on alleged want of service, 
the return of the sheriff that the defendant was served, is conclusive, un- 
less it be traversed; and the pleadings must be so framed that the traverse 
and issue thereon shall plainly appear of record; and to such traverse the 
sheriff should be a party, as his official return is questioned. 

. This traverse must be made at the first term after notice of such entry of 
service is had by the defendant; and the fact that it is made at such term 
‘must be also averred and proven on the trial of the traverse, 


Illegality. Service. Sheriff. Return. Practice in the 
Superior Court. Before Judge CLark. Schley Superior 
Court. October Term, 1875. 


Reported in the opinion. 


GuERRY & Son; B. B. Hinton; M. J. WALL, for plain- 
tiff in error. 


W. A. Hawkrns, for defendant. 


JACKSON, Judge. 


The affidavit of illegality in this case was based upon want 
of service. The return of the sheriff was that the defendant 
was served, There was no traverse of this return made by 
the pleadings, so that the records should show that it had been 
done, and that they were consistent with themselves. We 
think that this should always be done, and that the sheriff, 
whose return is thus attacked, should be a party to the traverse 
and be heard thereon. This case is fully covered by the case 
of Maund vs. Keating, page 396. We can add nothing to 
the opinion delivered in that case. 

Judgment reversed. 
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T. Goutp & Company et al., plaintiffs in error, vs. THE 
Mayor AND GENERAL CoUNCIL OF THE City oF AT- 
LANTA, defendant in error. 


1. The power in the charter of Atlanta to tax itinerant traders is not lawfully 
exercised by the adoption of an ordinance to tax those intinerant traders 
only who are non-residents of the city, No tax can be imposed on non- 
resident traders without imposing a like tax on resident traders of the same 
class. 

Is a tax on the amount of sales made within the city by intinerant traders, 
a tax on property, and can it exceed the rate per cent. ad valorem, imposed 
on other property taxed. Quere ? 

. A trader who opens a house within the city for the purpose of selling out 
therein a stock of goods, who deposits in the house a large stock and pro- 
ceeds to sell them out, in the one place, by auction or otherwise, who does 
not convey any of the goods, or carry samples thereof, from point to point 
in the city for the purpose of sale, exhibition or the solicitation of orders, 
and who waits for customers to come to him at the location where he has 
established his business, is not an itinerant trader, within the meaning of 
the charter of Atlanta or of the general statutes of Georgia, 

. An illegal tax ordinance which requires returns and payment to be made 
within an hour after the tax accrues, then, in case of default, doubles the 
tax and sends forth execution, and, finally, denounces penal infliction for 
non-payment, is better resisted by injunction than by affidavit of illegality, 
or other common law remedy; more especially as the party invoking pro- 
tection is carrying on a large business which exposes him to numerous suc- 
cessive levies, day after day, for alleged non-compliance with the ordinance, 
and as the municipal authorities, having made one levy, threaten a repeti- 
tion daily so long as the business is prosecuted. 


Tax. Peddlers. Injunction. Illegality. Before Judge 
PeepLes. Fulton county. At Chambers. January 26th, 


1876. 
Reported in the opinion. 


D. F. & W. R. HAmMonp; Hutsey & Hutsey, for plain- 
tiffs in error. 


W. T. Newman; O. A. Locurang, for defendant. 


BLECKLEY, Jadge. 


The complainants, Joiner & Ellis, are auctioneers residing 
in the city of Atlanta, and having a regular municipal license 
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to pursue their calling. ‘The other complainants, T. Gould 
& Company, are residents of the city of New York. The 
latter firm shipped from New York to Atlanta, a stock of 
merchandise, consisting of carpets, woolens, and a general 
assortment of dry goods, the whole worth about $40,000 00. 
The packages arrived by railroad, marked and consigned to 
T. Gould & Company, and were, by them and their employees, 
opened in a house on Whitehall street, rented for the purpose 
by Joiner & Ellis, the money to pay the rent being furnished 
by T. Gould & Company. This house was procured because 
the regular auction-house of Joiner & Ellis was not large 
enough to accommodate the stock, and because T. Gould & 
Company wished their goods kept separate from all others. 
Joiner & Ellis obtained from the city a fresh license as auc- 
tioneers, covering this new place of business, and advertised 
that the goods would be there sold by them at auction, from 
day to day, until the entire stock should be disposed of. By 
an arrangement between them and T. Gould & Company, they 
were to receive a commission on the sales, and were to comply 
with the city ordinances in reference to keeping accounts, mak- 
ing returns, and paying taxes at the regular rates on auction 
sales. They, however, did not have full and complete con- 
trol. They did not keep the keys of the store at night, nor 
did they receive or handle the cash. 

When the sale commenced, one of the firm officiated as 
auctioneer for about fifteen minutes, and then gave place to 
Mr. T. Gould, who was the real crier of the auction. He and 
his partner went on with business, seemingly under a mere 
nominal supervision of Joiner & Ellis, who were interested, 
doubtless, to the extent of the agreed commissions, and who 
held themselves responsible for verifying accounts, making 
returns, and seeing that all taxes were paid, as if the goods 
had been sold by themselves on regular consignment. Indeed, 
both they and their principals called and treated it as a con- 
signment, notwithstanding the active part taken by the latter 
in transacting the business and the comparatively passive part 
taken by the former. They appear to have thought that the 
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arrangement between them was the legal equivalent of ex- 
posing goods at auction by resident licensed auctioneers, at 
their own stand, by themselves or their agents, in the due course 
of such business. On the other hand, the city authorities 
considered the arrangement as merely colorable; they regard- 
ed T. Gould & Company as having retained possession of their 
goods; as never having made any consignment or delivery of 
them to Joiner & Ellis; and as engaged in selling them them- 
selves, by their own auctioneer, using the name of Joiner & 
Ellis as a cover. What the relation between the two firms 
actually was we shall not undertake to decide. We find it 
unnecessary to doso, For the purposes of the present case, we 
shall assume that T. Gould & Company can derive no protection 
whatever from connecting themselves with Joiner & Ellis, 
and that they are to be treated in this controversy as if they 
had acted throughout alone. We shall apply to them that 
law which we think would be applicable if they, being resi- 
dents of New York, had brought hither from thence, by rail- 
road, a large stock of goods, placed them in a house in the 
city of Atlanta, and then proceeded to sell them out at auc- 
tion. It may be that by reason of their connection with 
Joiner & Ellis they are in a better situation than this sup- 
poses, but certainly they are in no worse. 

The sale commenced on the 24th of January, 1876, and 
amounted at the close of business at night to a few dollars 
over one thousand. The city claimed a tax thereon of $5 00 
per hundred, and accordingly issued execution against T. 
Gould & Company, as itinerant non-resident traders, for the 
sum of $50 00 and costs. On the next day this execution 
was levied by seizing certain of the goods. The authorities 
announced their purpose to issue similar process daily, if sales 
continued, and if T. Gould & Company failed to make re- 
turns and pay tax as itinerant traders. 

The complainants thereupon filed their bill, praying that 
the city be enjoined from the collection of this tax. The in- 
junction was refused by the circuit judge, and that refusal 


is assigned as error. 
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The charter of the city grants power to tax property, real 
and personal, to the extent of one and a half per cent. ad va- 
lorem, to which may be added, as an extraordinary tax, one- 
half of one per cent. more—in all, two per cent. Power is 
also granted to exact a license or registration fee of not ex- 
ceeding $25 00 on each person or firm engaged in any trade, 
business, avocation, calling or profession within the city. 
The section of the charter which relates to itinerant traders is 
as follows: “That said mayor and general council shall have 
power to levy and collect from itinerant traders who may, di- 
rectly or indirectly, by themselves or others, sell any goods, 
wares or merchandise in said city, such tax as to them may 
seem proper: Provided, that no person or persons shall be 
prohibited from selling, free from tax, any number of books, 
maps, charts, or mathematical instruments, made in this state 
or elsewhere, within said city of Atlanta:” See acts of 1874. 

The tax ordinance, in so far as it rests on this section of 
the charter, reads thus: “On each $100 00 of the amount of 
sales of goods, wares, merchandise, produce, shingles, lumber, 
and all other articles sold by transient, itinerant, non-resident 
speculators or traders, (not including those who bring the 
above mentioned articles on wagons,) there shall be levied a 
tax of five dollars: Provided, that parties making such sales 
as above stated return the same to the clerk of council within 
one hour after they have been made, and pay the tax thereon; 
and in case these provisions are not complied with, then a tax 
of ten per cent. shall be levied and collected by execution, as 
in other collections of taxes. Any person selling as aforesaid 
and failing or refusing to pay said tax as aforesaid, shall, on 
conviction before the recorder, be fined in a sum not exceed- 
ing $100 00, or imprisonment not exceeding thirty days, or 
both, at the discretion of the recorder, mayor, or mayor pro 
tempore.” 

Under this ordinance the tax was imposed which is now 
resisted. A more pungent paragraph of legislation we have 
not met with. It gives but one hour to find the clerk, make 


the return and pay the tax. For failure to run this fast 
VOL. LV. 44. 
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race, it doubles the tax and turns loose execution. It then 
puts the defaulter in the dock as a criminal, and forces him to 
submit to be fined or imprisoned. It would be difficult, we 
think, to recognize this ordinance as a law for raising reve- 
nue, even if it pursued the statute on which it is founded ; it 
seems to be designed rather as a measure of prohibition, and 
we think, in respect at least to the shortness of the time al- 
lowed for making returns and payment, it might well be pro- 
nounced unreasonable, and therefore void. 

1. But the ordinance is singularly at variance with the 
grant of power contained in the charter. The power is, to 
tax itinerant traders generally. The ordinance is no attempt 
to exercise the power upon residents of the city, but upon 
non-residents only. Again, even non-residents are not taxed 
if they come in wagons. This is a discrimination founded on 
vehicles, or modes of conveyance. If T. Gould & Company 
had transported their merchandise in wagons and not in rail- 
road cars, they would have been clear of this ordinance, but 
having come by railroad they are within its jaws. This dis- 
crimination alone would perhaps be sufficient to render the 
ordinance invalid. Its chief defect, however, considered with 
reference to the grant of power on which it rests, is that 
it spends its whole force on non-residents and spares resi- 
dents entirely. Suppose a citizen peddles his wares through 
the city, is he not an itinerant trader? and if so, where is the 
authority in the charter for an ordinance taxing itinerant tra- 
ders that leaves him untaxed as such? When power is given 
to municipal corporations to impose taxes, whatever else the 
grant may mean, it certainly means that the citizens are to be 
taxed. That is the plainest and most obvious construction in 
all cases. Other persons may be included, but citizens must 
be, unless expressly excepted. It is for them, and upon them 
chiefly, that local legislation is to act. Until there is an or- 
dinance that binds the citizen, there can be none (other than 
a mere police regulation) that binds the stranger. When the 
stranger comes into the city he may be watched, but he can- 
not be taxed if citizens of his class are not taxed, unless there 
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is some special grant of authority enabling the municipality 
to tax him as a non-resident. As to his right to claim equal- 
ity with citizens in whatever taxes are imposed: see 2 Dillon 
on Municipal Corporations, 631; 5 Caldwell, 554. The 
power to discriminate against him has been recognized by this 
court in one case involving slaves—a species of property pe- 
culiarly related to the police: 25 Georgia Reports, 610. 

2. But were the ordinance operative alike upon resident 
and non-resident traders, would the tax it imposes be a law- 
ful tax? The limit of taxation upon property is fixed by the 
charter at two per cent. By the constitution taxes upon prop- 
erty must be ad valorem and uniform upon all species of prop- 
erty taxed. Municipal taxes must conform to this rule: 49 
Georgia Reports, 562. It follows that although the charter 
declares that the mayor and council shall have power to levy 
and collect from itinerant traders such tax as to them may 
seem proper, this provision of the charter must be construed 
either as no authority to tax the property of itinerant traders, 
or as authority to tax it at the discretion of the mayor and 
council, within the limits to which, by other provisions of the 
charter, they are confined in respect to property generally. If 
the power to tax itinerant traders is absolutely unlimited, 
then it does not relate to taxing their property at all, but to 
taxing them in some other way. The scheme of the charter 
is, evidently, to limit the taxation of property, and whatever 
does not come within the limit, either expressly or by impli- 
cation, does not come within the scheme, and is therefore not 
to be understood as authority for taxing property. The max- 
imum property tax allowed by the charter being two per cent., 
and the tax exacted of itinerant traders by the ordinance we 
are discussing being five per cent., the ordinance conflicts with 
the charter, if this five per cent. rate is a tax upon property. 
Is it such, is the question? It is laid upon the amount of 
sales, and is a fixed per centage on such amount. It is due 
and payable within one hour after a sale is made. It will 
accrue inevitably, though there be but a single transaction. 
Is ita tax on the contract in the nature of a stamp duty, with 
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no regard to the element of value, but with regard simply to 
the element of legal obligation? Surely not. - It is not a tax on 
the act of transmitting title, or on the evidence of transmis- 
sion. What is left, then, for the tax to reach? If only the 
thing sold and the price, each of these is property. If it is a 
tax on either it isa tax on property. Five dollars on each 
one hundred dollars of the amount of sales is the’ language 
of the ordinance. One dollar out of every twenty dollars of 
the price produced, the proceeds of sale. It is, perhaps, not 
mathematically certain on which the burden actually falls 
in a given transaction, the commodity or the price. If the 
price is proportionately reduced in consequence of the tax, 
the commodity bears the burden; and if not the price bears it. 
Probably, in many instances, it is shared between them, the 
reduction in price being less than the full amount of the tax. 

The theory that this is a tax on property is not unsupport- 
ed by some authority. This court has determined a kindred 
question in the case of Pearce, Wheless & Company vs. The 
City of Augusta, 37 Georgia Reports, 597, which was a tax 
on the gross sales of cotton; on the gross amount of all sales 
of goods, wares, merchandise and produce, (except cotton ;) 
on the gross receipts for storage, and on every $100 00 of 
commissions received by commission merchants and cotton 
factors. The tax, it will be perceived, was expressed in the 
ordinance to be on sales, on the gross amount of sales and of 
receipts, and on every $100 00 of commissions. The tax was 
pronounced by this court, it would seem, to be a tax upon 
property, and was upheld, apparently, as such. If any part 
of that judgment should be thought to be in conflict with 
Hartridge vs. The City of Savannah, 8 Georgia Reports, 23, 
it should be remembered that in the time intervening between 
the two decisions the tax laws of the state had been expanded 
so as to grasp nearly all values and subject them to taxation. 
The transition from the old system of taxing land by the 
acre, and other property specifically, or by the piece, to the 
ad valorem system, had become complete. There may or may 
not be other ways of reconciling the two cases ; or, perchance, 
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they may be, at bottom, irreconcilable. Things sold and 
money or credits received therefor are alike property ; and a 
tax on what passes from the seller, or on what passes to him 
from the buyer, looks very like a tax upon property: 14 
Georgia Reports, 438; 41 Ibid., 21; 12 Wall, 418; 8 Zbid., 
123, 148. There js, however, a line of decisions which treat 
such a tax as that we are considering as no tax upon prop- 
erty, but as a tax upon occupation, business or employment. 
Cases on the subject will be found cited in Cooley on Taxa- 
tion; and there is one case, a very late one, in our own Re- 
ports, which seems in full accord with that theory: 52 Geor- 
gia Reports, 251. How to reconcile it with the prior decis- 
ion in 37 Georgia Reports, cited above, is more than I know 
at present; though I will not say the thing is impossible. It 
is not unlikely that a close study of the facts in the latter of 
the two cases would show that the judgment of the court sus- 
taining the tax on gross sales might have been put on the 
ground that, even as a tax on property, it was not invalid, 
because other property was subjected to as high a rate of taxa- 
tion in the same city. It is not necessary now to pursue the 
inquiry further, since we have concluded, on full reflection, 
to put our judgment in the present case on the first, third and 
fourth points in the head-notes, leaving the question open of 
whether the tax is upon property or upon occupation. ‘The 
judgment on the application for injunction would be the same, 
whichever way the true law of this question might be. Other 
decisions of this court to be examined, in classifying taxes, 
though not so directly in point, are: 42 Georgia Reports, 
506 ; 49 Ibid., 195; 50 Ibid., 530; Wright & Hill vs. Mayor, 
ete., of Atlanta, 54 Georgta Reports, 645. 

3. We have pronounced the ordinance invalid for the rea- 
son that it taxes non-residents only. We go further, and give 
it as our opinion, that were it a good ordinance, it would not 
apply to T. Gould & Company, for the reason that on the 
facts of the bill, answer and affidavits before us, T. Gould & 
Company, are not, in any sense known to the statutes of Geor- 
gia, or the charter of Atlanta, itinerant traders. This phrase, 
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itinerant traders, has no precise definition in our statutes, but 
it is used generally, we think, as meaning substantially the 
same as the word peddlers. It is certainly so used in the old- 
est act we have found on the subject, that of 1796: Marbury 
& Crawford’s Dig., 383. Some of the subsequent acts, both in 
their caption and body, speak of peddlers and other itinerant 
traders, and yet, when they come to provide machinery for 
practical working, they seem to lose sight of any kind of 
trading but peddling. Thus theact of 1831, Prince’s Digest, 
613, taxes peddlers and other itinerant traders, who may carry 
about their wares and merchandise in wagons and other vehi- 
cles drawn by horses or mules, or packed upon horses or mules, 
or other animals of draught or burthen, and thus proceeds to 
tax peddlers or itinerant traders who may carry about their 
wares and merchandise on foot and without the aid of horses 
or mules or other animals. And the Code itself, except in 
the matter of selling by sample, seems to contemplate peddling 
only as the mode of itinerant trading. Any “ peddler, or 
itinerant trader,” who shall sell or vend, “ without a license 
from the proper authority for that purpose,” shall be punished, 
etc. : Code, section 4598. “ Every peddler or itinerant trader, 
by sample or otherwise,” must be licensed : Code, section 1631. 
Now, observe that the license actually provided for is to peddle, 
and nothing else: “In regulating peddling and fixing the 
cost of license therefor:” Code, section 337, parapraph 9. 
“ For license to peddle :” Code, section 528, paragraph 6. “To 
peddle within the county, unless otherwise provided by the 
ordinary under the law :” Code, section 529. One who “ ped- 
dles” without a license forfeits $100 00 for the act of peddling : 
Code, section 533. Disabled soldiers authorized to “ peddle” 
without paying for a license: Code, section 534. “ The ped- 
dler” shall furnish evidence of good character and take an 
oath. The license must describe the person of the “ ped- 
dler :” Code, section 1634. Thete must bea separate license 
for every wagon, cart or other vehicle, (or each horse if the 
“ peddling” is done on horse-back,) employed or used in 
“vending such goods, wares or merchandise :” Code, section 








ATLANTA, JANUARY TERM, 1876. 637 





Gould & Company vs. The Mayor, etc., of Atlanta. 





1635. License to “peddle” may be granted to indigent or 
infirm persons on terms discretionary with the ordinary: Code, 
section 1636. Foreigners, before declaring intention to be- 
come citizens, are not to have license to “peddle :” Code, sec- 
tion 1637. On trying a foreigner for illegal “ peddling ” 
proof of the “ peddling” only is prima facie sufficient : Code, 
section 1638. 

It is probable that wo license ever was issued in Georgia 
for any kind of itinerant trading except peddling or selling 
by sample. And we have no idea that any person bringing 
a large stock of goods into a town or city, opening a house, 
and selling them out therein, was ever called or considered a 
peddler in Georgia, or ever obtained, or was supposed to 
need, a license as such. Such a trader may be a transient or 
itinerant person, but he 1s not, according to Georgia statutes, 
or the ordinary use of language in Georgia, an itinerant 
trader. However much he may itinerate with his person, he 
does not itinerate with his goods or his trade. He stations 
himself for traffic, and does not sell or offer one part of his 
stock here and another yonder, as does a roving trader. He 
is like a soldier in garrison, not like a soldier in the field. 
He offers his stock continuously to the same public in the 
same place. He competes with the same rivals, subjects him- 
self to the same police, obeys the same laws and ordinances, 
and pays the same taxes until his stock is exhausted. He 
does not, perhaps, renew his stock or add to it from time to 
time as permanent merchants do, but quits the place when he 
gets through, and with another stock opeus in the like way 
in some other state or some other city of the same state. 
While he trades he neither hides in a corner nor wanders 
from house to house, or from street to street. He establishes 
himself in one locality and there transacts his business. He 
is in a known house on a public thoroughfare. If he is tax- 
able, there he is, and there are his goods; assess him lawfully 
and make him pay. If he acts as his own auctioneer, with- 
out legal authority, he can be dealt with for that; but he is 
not an intinerant trader because he sells at auction, though 
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he may sell unlawfully. A case not very unlike the present 
is found in 1 McMullen’s R., 40, and the facts there were 
held not to amount to hawking and peddling under the stat- 
utes of South Carolina, but to another prohibited class of 
trading. It is not improbable that some of the English 
statutes regulating trade and traders would come near cover- 
ing this case, as those statutes have been construed in that 
country ; but none of them are in force here, and we have 
never introduced even the word “hawkers” into any of our 
legislation. I give here some citations of the English au- 
thorities: 3 Jacob’s Law Dictionary, 241; 10 Petersdorf’s 
Abridg., 206; 1 Barn. & Ald., 100; 4 Ibid., 510, 517; 12 
Price, 51, 65; 1 Young & J., 463. 

C. J. SHaw, in Commonwealth vs. Ober, 12 Cush. R., 
195, says, “The leading primary idea of a hawker or peddler 
is, that of an itinerant or traveling trader who carries goods 
about in order to sell them, and who actually sells them to 
purchasers, in contradistinction to a trader who has goods for 
sale and sells them in a fixed place of business.” In con- 
struing the terms itinerant traders, as found in the charter of 
Atlanta, we suppose them to have the meaning there that 
they have elsewhere in our own statutes. As Judge McCay 
remarks in reference to interpreting the constitution, “ Nec- 
essarily * * we are to take words as they have, for years 
past, been used and understood in legislative proceedings in 
this state:” 42 Georgia Reports, 596. In one respect, perhaps 
the particular words of which we are speaking, are extended 
in the charter beyond what they have ordinarily comprehend- 
ed in statutes; and that is, they include, as the charter de- 
clares, not only those who trade themselves in person, but 
those who do so, directly or indirectly, by others: 51 Geor- 
gia Reports, 328. 

4. The last question for our consideration is as to the rem- 
edy of T. Gould & Company to arrest the collection of the 
tax which we have adjudged illegal. Their property is now 
under levy, and the charge in the bill is not denied that the 
city authorities have threatened to issue similar executions 
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daily. Indeed, such would be their duty if their ordinance 
were valid, as they supposed it to be, and these parties were 
within its provisions. But the ordinance is not only invalid, 
but it is unique and extraordinary. It gives but one hour’s 
indulgence, and if its whole power were hurled upon T. 
Gould & Company, it could, in forty days, (the length of 
time required to sell out their stock, taking the first as an 
average day) load them with $4,000 00 in executions, $4,000 
in fines, and forty months of imprisonment. Although there 
is no effort or threat to enforce the ordinance otherwise than 
by levy and sale for the tax, (and that not even doubled,) yet, 
as the executions are probably to amount to about forty in 
number, and as facing-even the penal possibilities of the 
ordinance, must, to say the least of it, be uncomfortable, we 
deem injunction the safer, better and cheaper mode of resist- 
ing the tax, and the most conducive to the best interest of all 
concerned. 
Let the injunction be granted. 


LEANDER F. McLAvuGuHtiy, plaintiff in error, vs. Joon C 
MaunbD, defendant in error. 


Where an account sued on covered work done through a series of years, and 
the evidence disclosed that the amount of each year’s work became due at 
the close of the years respectively, the statute of limitations commenced to 
run against such portions of the account from the time they became due, 


Statute of limitations. Accounts. Before Judge JAMEs 
Jounson. Talbot Superior Court. September Term, 1875. 


Reported in the decision. 


Peasopy & Brannon; WILuis & WILLIs, for plaintiff 
in error. 


M. H. Buanprorp; E. H. Worrt1t, for defendant. 
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WaRne_Ep, Chief Justice. 


The plaintiff sued the defendant on an open account for 
work done for him and family, as a dentist, amounting to the 
sum of $202 60. The defendant pleaded the statute of lim- 
itations in bar of the plaintiff’s action. All the items in the 
account, except three, amounting to the sum of $12 00, were 
for work done prior to the 24th of February, 1868, to-wit : 
in the year 1865. The three items charged after that time, 
was for work done in the years 1868, 1869, and 1871, respect- 
ively. The suit was commenced on the 3d of August, 1872. 
The plaintiff testified that the amounts due for work done in 
each year were due at the end of the year in which the work 
was done. The court charged the jury “that if they believed 
from the evidence that more than four years had elapsed from 
the end of the year in which any part of the account sued 
upon was made, that so much of the account was barred by 
the statute of limitations.” To which charge the plaintiff 
excepted. 

The work for which the plaintiff seeks to recover, was done 
at separate and distinct times, in separate and distinct years. 
The amount charged for the work done in the year 1865, the 
plaintiff expressly states was due at the end of that year, and 
consequently was barred by the statute of limitations. This 
case does not come within the decision of this court in Walk- 
er & Company vs. Mercer & DeGraffenreid, 41 Georgia Re- 
ports, 44, in which there was a running account and mutual 
dealings between the parties. We find no error in the charge 
of the court, in view of the evidence contained in the record, 

Let the judgment of the court below be affirmed. 
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Louisa A Jonson ef al., plaintiffs in error, vs. Tae Grir- 
FIN BANKING AND Trust CoMPAny ef al., defendants in 
error. 


1. Land lawfully conveyed by absolute deed, with consent of the debtor’s wife, 
to secure a debt, becomes the creditor’s property, and neither the debtor 
himself, nor his family after his death, can take a homestead in the same, 
as against the creditor, until the debt is paid: Code, section 1969. 

. But usury in the contract under which the deed was executed, renders it 
void as title, and the homestead right remains as if the deed had not been 
made. 

. A legislative charter which grants to an incorporated company the power 
to contract, without limit, for commissions, in addition to the lawful inter- 
ests, does not enable the corporation to take usury under the name of com- 
missions: See g7 Georgia Reports, 82; 48 lbid., 1. 

. A title void for usury does not acquire validity by purging the debt on re- 
ducing it to judgment after the grantor’s death. 

. Ageneral decree for the recovery of money without subjecting any spe- 
cific property to its payment, though rendered by consent in settlement of 
litigation, is not necessarily superior to the homestead right in property 
which was not directly involved in the litigation, 

Pending an application for homestead, which is resisted by a judgment 
creditor who holds an absolute deed to the premises that, if valid, will de- 
feat the application, which deed is attacked for usury by the applicant, a 
sale of the land by the sheriff to satisfy the judgment, should be enjoined 
until the right to homestead is determined. 


Injunction. Debtor and creditor. Deed. Homestead. 
Usury. Title. Judgments. Before Judge Hatt. Spald- 
ing county. At Chambers. June 5th, 1875. 


Reported in the opinion. 


Boynton & DismuKE; Hunt & Jonnson; D. J. Bat- 
LEY; T. W. THuRMAN, for plaintiffs in error. 


Speer & Stewart; E. W. Beck, for defendants. 


BLECKLEY, Judge. 


On the first of March, 1872, Johnson, the then husband of 
complainant, borrowed of defendant $1,500 00 and gave his 
acceptance, due on the first of November thereafter, for $1,722 
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74, expressing on the face thereof that it was for principal, in- 
terest and commissions of advancements then made to him for 
the purpose of buying supplies with which to raise a crop. At 
the same time, in order to secure payment of this acceptance, he 
executed a lien upon a mare and some mules and upon his crop 
of 1872, and also conveyed to defendant, by absolute deed in fee 
simple, a certain tract of land. Upon this deed his wife, the 
complainant, signed an indorsement, declaring that after hav- 
ing been made acquainted with the character and effect of the 
conveyance, she freely and voluntarily consented to, ratified, 
and approved the same. The defendant gave to Johnson a 
bond, conditioned to release and quit-claim to him, his heirs 
and legal representatives, all right, title and interest in the 
land, if the sum of $1,722 74 were paid to defendant by the 
first of November, 1872. 

Johnson died. His widow and children took charge of the 
mules and the crop, she asserting a claim upon them for the 
year’s support allowed by law to the family. The defendant 
filed a bill against her, setting up the lien and praying for a 
receiver. While that bill was pending her son procured let- 
ters of administration upon the estate of Johnson, her de- 
ceased husband, and was made a party defendant to the bill. 
Terms of settlement were agreed upon between him and the 
creditor, by which the latter consented to reduce the debt 
down to $1,500 00, the actual amount loaned, and legal in- 
terest thereon. For this amount a decree was rendered in 
favor of the creditor against the administrator, at August 
term, 1874, by consent. Execution issued upon the decree, 
and the creditor, after making a deed and having it recorded, 
(Code, section 1970,) caused the execution to be levied upon 
the land in April, 1875. In the meantime Mrs. Johnson, 
the complainant, had made application to the ordinary, in be- 
half of herself and her minor children, to have the land set 
apart as a homestead, she being the head of a family, and the 
value of the land being less than $2,000 00 in specie. Her 
application was made in August, 1873, one year prior to the 
decree, and at the time of the levy was still pending on ap- 
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peal in the superior court, the creditor having filed objections 
and made up an issue for trial under the statute. In May, 
1875, the present bill was filed by Mrs. Johnson in behalf of 
herself and children, praying for an injunction to restrain the 
creditor and the sheriff from making sale under the levy. The 
chancellor refused the injunction. The positions taken in the 
bill are, that as the deed was made for security only, it did 
not bar the homestead right; that the complainant’s con- 
sent to the deed was given without knowing the contents of 
the instrument or understanding its effect; and that the 
transaction was usurious, and the deed, therefore, void. 

The allegations touching usury are not altogether definite. 
The bill charges, in one place, that the sum borrowed by 
Johnson was perhaps $1,500 00; and that after “certain 
charges of interest, discount and commissions” were added, 
the acceptance as given amounted to $1,722 27. In another 
place, it alleges that the deed was made as part of “a scheme 
devised to secure payment of the money advanced, with the 
usurious rate of interest incorporated therein, which renders 
said instrument void by reason of the usury.” It is not 
stated anywhere in the bill what rate of interest was agreed 
upon, or what rate was charged, and this fact does not appear 
from the acceptance, the deed, or any of the papers or plead- 
ings, except in so far as it may be suggested by comparing 
the amount of the loan with the amount of the acceptance. 

The answer, admitting that the deed was taken for security 
only, alleges that it was taken in pursuance of the statute, 
(Code, section 1969,) and consequently passed title; it sets up 
that complainant’s consent was given, as the statute requires ; 
and, on the subject of usury, it presents a denial and urges a 
special provision in the legislative charter by which the de- 
fendant was incorporated in 1870. This provision grants 
power “to discount notes and drafts; to make advances to 
planters for the purpose of developing the agricultural in- 
terests of the state, in loans, on mortgages on real and per- 
sonal property of any and all kinds, and upon crops to be 
raised; to receive deposits of money or valuables of any 
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kind; to buy and sell bonds and promissory notes, and ad- 
vance and loan moneys, securities and credits, and may 
charge, in addition to lawful interest, such a commission on ad- 
vances of money and negotiating loans, as may be agreed upon 
between said company and the party or parties buying or sell- 
ing such bonds, bills of exchange or promissory notes, or bor- 
rowing or receiving such moneys, securities or credits; and 
* * totake and hold as security for, or in: payment of, any 
loans or advances made, mortgages or other instruments or ob- 
ligations upon any and all kinds of property whatever, either 
real or personal.” 

The answer avers, in substance, that no interest was charged 
on the loan as usury, but that the excess over lawful interest 
was commissions. It does not state at what rate, or for what 
service or consideration the commissions were charged ; nor 
does it set out any express contract whatever touching the 
item of commissions. It insists that the decree taken threw 
off everything but principal and lawful interest ; and it sets 
up that the complainant was benefited by the concessions 
made in the settlement under which that decree was rendered, 
and that, for that reason, and because she has consumed and 
enjoyed all the personalty, she ought to be estopped from 
hindering a collection of the decree out of the land. 

In the argument counsel for complainant made no point on 
the fact or the sufficiency of her consent to the deed. Treat- 
ing that deed as free from any taint of usury, it passed title 
out of Johnson into the defendant: Code, section 1969; Cars- 
well vs. Hartridge, page 412. Therefore Johnfon did not 
die seized of the land. After he conveyed it away it was 
no longer his property. He never redeemed it, or com- 
plied with his contract to make it his own again. If he 
had lived, he could not have claimed it as a homestead. 
Granting that his wife and children, after his death, succeeded 
to all his rights, they surely took no more than his rights. 
He nor they, nor anybody else, can have homestead in what 
they do not own. It is competent for the legislature to de- 
clare on what consideration and by what conveyance the owner 
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of property, real or personal, may part with it. On the score 
of morality and virtue, it is no less justifiable to secure a cred- 
itor than it is to pay him. Whatever lawful security is agreed 
upon should be inviolable. A creditor has the same right to 
his security—the security for which he has stipulated—as the 
debtor has to what he has borrowed or bought from the cred- 
itor. All vested rights are equally sacred. The creditor can 
not take what belongs to the debtor, nor can the debtor take 
what belongs to the creditor. To deprive a creditor of what 
is honestly due him, or of the security which he lawfully holds 
for its payment, is as wicked as any other species of injustice. 
Why should not a man pay what he owes, and perform what 
he promises? If he will not do so voluntarily, why should 
not society, through wholesome laws, compel him? Fidelity 
to contracts is essential to private virtue and to public order 
and prosperity. Its observance is alike the interest of all and 
the duty of all. The olden spirit on this subject is returning, 
aud it will be good for the public weal when it is fully re-es- 
tablished. Then there will be confidence and credit, security 
and progress, which need not be looked for before. The act 
of 1871, (Code, section 1969,) is constitutional. The consti- 
tution contains no inhibition upon making debts or upon se- 
curing them, so that the debtor uses his own property for the 
purpose. Before his property is claimed as homestead and 
set apart, it is unconditionally his, and he can do with it as 
he pleases. The legislature may prescribe how it may be 
mortgaged and how it may be absolutely conveyed. Mort- 
gages and conveyance are both creatures of law, and the effect 
of each may be declared by law. Even a mortgage may be 
made superior to a future assertion of the homestead right, 
by express waiver on the part of the mortgagor. See the case 
of Simmons vs. Anderson, decided at the present term. 

2. But this deed is alleged to be void on account of usury. 
That is the real question in the case; and notwithstanding 
the defendant’s denial, with an explanatory reference to the 
charter, the debt is so much in excess of the loan that, we 
think, there is cause for a more minute and circumstantial 





696 SUPREME COURT OF GEORGIA. 





O’Shields vs. The State of Georgia. 





showing how it came to be so than is given in the answer or 
elsewhere in the record, It has been ruled several times that 
a deed infected with usury does not pass title: Sugart vs. 
Mays, 54 Georgia Reports, 554, and Carswell vs. Hartridge, 
55 Ibid., 412; Johnson & Smith vs. Wheelock, decided at the 
present term. 

3. We do not construe the defendant’s charter as conferring 
any right to charge usury under the name of commissions. 
Bona fide commissions are not contrary to law: 47 Georgia 
Reports, 82; 48 Ibid., 1. The charter neither repeals nor 
modifies the general law, existing at the time, in respect to 
usury; and if, in this case, the defendant made a mere pre- 
text of charging commissions when there was nothing done 
to earn them, and when the real design was to add to the legal 
rate of interest, the device cannot succeed. On the other 
hand, any real, substantial contract for commissions which the 
parties entered into, and for which there was a foundation in 
the facts, ought to be upheld and enforced. 

4. If there was usury in the contract out of which the deed 
came into existence, no purging after the death of the grantor 
would change the deed from a void into a valid title. 

5. The decree was not against this land, and it was rendered 
without any contract with complainant as to how it should be 
satisfied. 

6. The remedy by injunction is appropriate. It is best for 
both parties not to sell the land while this controversy is pend- 
ing; and the bill contains prayers for relief, so that a decree 
upon it may put an end to the dispute. In the meantime, let 
the injunction be granted. 

Judgment reversed. 


JoHN O’SHIELDS, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1. Res geste embrace the sayings of the parties within two to five minutes of 
the transaction which resulted in the homicide, and before preparation for 
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defense could probably have been in the mind of the party speaking, espe- 
cially if the sayings are against the interest of the speaker; but if he bea 
witness and has been sworn, and testified to the same facts which would 
have been proven by his sayings, the rejection of the sayings is not such error 
as will require a new trial on that ground, 

. When the facts proven in any view which can be taken of them, cannot 
make a case of involuntary manslaughter, it is not error to decline to charge 
thereon, 

3. A new trial will not be granted on the ground of alleged partiality of a 
juror, on the affidavit of one witness, when the juror proves by a by-stander 
that he did not mention the name of the defendant, that all that he said 
was in jest, and when the juror purges himself by affidavit of all bias, and 
swears that he never had quarrel or cause of quarrel with defendant, but 
has always entertained good feeling towards him and was perfectly impar- 
tial between him and the state. 

. It is the duty of the court to reinstruct the jury on any question of law 
arising on the facts proven on which they say they are in doubt, at their re- 
quest, and in sucha case he is not bound to recharge them on the whole law 
of the case. He may properly confine himself to the point on which the 
jury ask to be enlightened. 

5. It is proper for the court to provide the jury with medicine and such nec- 
essaries as can be furnished them without their exposure to outside influ- 
ence, 

6. When witnesses are examiried in respect to the condition of the pistol used 
in the homicide, and on the point whether or not defendant shot at deceased, 
all additional evidence on these points is merely cumulative, and a new 
trial for newly discovered testimony will not be granted on such evidence. 

7. Though the court does not charge on the point of whether or not the de- 
fendant shot and killed the deceased in the language of a written request, 
yet if he repeatedly submit that question to the jury in the charge given, 
and tell them that they must be satisfied of his guilt beyond a reasonable 
doubt, and this court is satisfied that the substance of the charge requested 
was given, and defendant was not hurt by the neglect to give it in the lan- 
guage requested, this court will not order a new trial on that ground, 

8. Where the charge fully and fairly submits the whole law of the case to the 
jury, and they find the defendant guilty, and the court below is satisfied with 
the verdict, and this court sees sufficient evidence in the record to sustain 
the verdict, though the evidence be conflicting, this court will not control 
the discretion of the court below in refusing to grant a new trial, 


Criminal Jaw. Evidence. es geste. Charge of Court. 
New trial. Jury. Before Judge Hopkins. Fulton Supe- 
rior Court. May Term, 1875. 


Reported in the opinion. 
VOL. LV. 45. 
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GARTRELL & StePHENS; W. A. SHorTER; T. P. WEstT- 
MORELAND; W. F. Wricut, for plaintiff in error. 


JoHN T. GLENN, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was indicted for the murder of H. D. Flem- 
ing, was found guilty of voluntary manslaughter, and moved 
for a new trial on various grounds disclosed in the record; the 
motion was refused on all the grounds, and content excepted 
and assigns error on them all. 

The defendant was a policeman, and in company with Jones, 
another policeman, was on a sidewalk waiting for the time to 
light or put out lamps on the rising or setting of the moon. 
Fleming was lying down on the sidewalk, defendant passed 
by and looked or peeped in his face. Defendant said to him 
he had better go off or he would be kicked off ; deceased made 
some reply angrily, when defendant said he thought it was a 
negro or he would not have made the remark. Deceased was 
drinking, and the policemen talked after he left about seeing 
him home or putting him in the guard-house. Deceased went 
to his brother’s, waked him up, told him he had been insulted, 
and asked him to go with him and see him have satisfaction. 
He and his brother went back. On their way, deceased jerked 
a piece of paling, two or three inches wide and one thick and 
some four feet long, and carried it along. They soon met the 
two policemen, good-evening was said, when deceased made 
some angry remark and struck at Jones with the paling hit- 
ting O’Shields. The two policemen ran in directions some- 
what opposite; deceased and brother were fired upon, and 
deceased was killed by a pistol ball. The firing was done at 
some distance from the Flemings. Jones had a pistol which 
carried a larger ball than defendant’s. Two balls of differ- 
ent sizes were picked up at the house against which they 
rebounded or in which they lodged. The smaller ball could 


be pushed into the hole in the body of deceased made by 
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the shot which killed ; the larger could not. There is some 
conflict as to the number of shots fired; some witnesses 
saying three, and one of them four shots; and some on the 
question whether deceased was advancing on Jones when 
shot. Jones swore, too, that he shot and killed deceased, 
and that defendant did not; but the proof is that they were 
in different parts of the street, and the Flemings rather 
between them; and Jones thought and swore that the 
Flemings, one of them, fired at him; but the proof is conclu- 
sive that they were unarmed and did not fire. I have been 
thus particular in summing up the testimony, because one 
ground of error is, that the court should have granted the 
new trial because the verdict is against evidence and without 
evidence to support it. We do not think so. The smaller 
ball killed Fleming. O’Shields’ pistol carried the smaller 
ball. Jones says O’Shields did not fire, but he was nearly 
opposite to O’Shields, and thought some one shot at him. 
Neither of the Flemings shot or had anything with which to 
shoot. The conclusion is almost irresistible that Jones mis- 
took the fire of O’Shields at the Flemings for a shot from one 
of them at him, and this reconciles the evidence. Besides 
three witnesses swear that O’Shields did shoot; that shots 
were fired from his stand-point as well as that of Jones; and 
two balls of different sizes being found rebounded from the 
wall of the house, would seem to put the evidence beyond 
doubt that defendant shot, and that his shot killed the de- 
ceased. 

Is the verdict contrary to law? If his pistol shot killed 
Fleming, was he justifiable in it? There is no pretense 
that deceased was advancing upon defendant. There is some 
evidence that he was advancing upon Jones, though the 
weight of the evidence is that he was not advancing at all. 
If he was advancing on Jones, O’Shields could not have been 
reasonably apprehensive that a felonious assault was about to 
be made upon him, and that he was in danger of life or limb. 
Whilst, under some circumstances, a policeman might be jus- 
tifiable in defending his colleague, and even in using deadly 
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weapons in his defense, we do not believe that the facts here 
warrant such use of the pistol by O’Shields. The danger 
from the Flemings seems to have been over, the policemen 
had got out of the way, and were shooting, as it seems to us, 
not in defense of each other, but aggressively upon men who 
turned out to be wholly unarmed, except with the plank. It 
is true, they were attacked and attacked at night, and violently 
and suddenly assailed. This circumstance might mitigate, 
but it cannot excuse or justify the homicide, because, at the 
time of the firing, they were out of all danger of hurt, es- 
pecially the defendant, O’Shields. Human life is too pre- 
cious to be taken except in necessary self-defense; but hu- 
man nature is weak, and the circumstances of this case might 
well have appealed to the court to have inflicted a lighter 
penalty upon the convicted man. With that, however, this 
court has no right to interfere. If O’Shields fired, and his 
shot killed Fleming, the facts, we think, make, in law, a 
case of voluntary manslaughter. The policemen could have 
used their clubs. The proof is that they had them. They 
preferred to get off at a safe distance and fire. They must 
take the consequences of their recklessness of life in thus 
using deadly weapons. Whilst the law protects them in 
the discharge of every duty, and arms them with weapons 
which it is unseemly, if not unlawful, for others to carry, yet 
this is to preserve, not to break, the peace; to defend, not to 
endanger, human life; and they should be held to a rigid ac- 
countability if they use the deadly weapons entrusted to them 
for the public safety in a careless disregard of human life. 
The suddenness of the transaction, and the attack upon them, 
whilst, we repeat, it may palliate and mitigate, cannot justify, 
this homicide. The man was drunk; they had seen him a 
short time before and knew his condition. This should have 
made them more careful in conduct and less disposed to re- 
sent an insult. If, then, the evidence sustains the verdict, 
and the law applicable to the case sanctions it, it remains to 
be seen whether the court erred in admitting or rejecting 
evidence, or in charging or refusing to charge. 
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The court rejected the sayings of Jones soon after the homi- 
cide, in two to ten minutes, that he shot and defendant did not. 
If part of the res geste, they were admissible. They were made, 
it is true, when the man shot was dead, and after search for 
pistols on him and his companions, yet they may be said to be 
res geste under the rulings of this court in similar cases. But 
Jones had been acquitted of the offense, was a good witness 
for defendant, was sworn in the case, and did swear to the 
same facts on the trial. Defendant was not, therefore, in- 
.jured, but had the benefit of Jones’ oath in place of his say- 
ings, without oath, to the same facts. Nor do we think that 
the court erred in his charges or refusals to charge. He 
charged the substance of all the requests which were proper, 
and those not covered by the charge should not have been 
given. The Jaw of murder, of voluntary manslaughter and 
of justifiable homicide was thoroughly expounded and care- 
fully explained. The law of involuntary manslaughter was 
properly refused. The whole charge submitted the whole 
law of the case fairly and fully, as well as clearly and ably, 
to the jury, and we can see no ground for complaint on the 
part of the defendant. 

We think, too, that the juror attacked was amply purged 
of all ground of suspicion of bias by his own affidavit and 
that of another who heard all he said. What he did say was 
in jest, and he swore that he was perfectly impartial and on 
good terms with the defendant. 

In reference to the newly discovered testimony, we must 
regard it as all cumulative. Part of it is in reference to the 
pistol, whether it was shot off, and how many barrels were 
loaded, which was fully examined on the trial; and the rest, 
the sworn affidavit of one Miller, that he was by the side of 
O’Shields and that O’Shields did not shoot. Whether O’Shields 
shot or not was the great issue in the case, and evidence was 
pressed upon that point, and the court was requested to charge 
in writing thereon, and did charge on several occasions in the 
course of his charge, the substance, though not the language 
of the request. It must, therefore, be cumulative merely to 
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introduce a new man upon this hotly contested issue. Besides, 
it is remarkable that if he stood in four feet of O’Shields, 
that the latter did not see him and have him sworn on the 
trial. He knew O’Shields, he swears, and we suppose the 
policeman knew him. Why, then, did he not subpoena him? 
It is remarkable, too, that Miller did not go up to the corpse 
at the time the others did. Who is Miller? It is well, as 
remarked by Judge BLECKLEY in the case of Young vs. The 
State, decided this morning, that in these times some proof 
of the identity and respectability of witnesses whose testimo- 
ny is newly discovered, and who appear only by affidavit, and 
are not seen in person by either court or jury, should be pro- 
duced to fortify the motion on this ground. 

It is needless to add that the court committed no error in 
providing for the wants of the jury in respect to medicines 
and necessaries ; and that in recharging the jury at their request 
upon a point of law which troubled them, it is not impera- 
tive upon him to go over his whole charge again. 

We have thought much over this case, and have given it 
that attention which its importance demanded. The credibil- 
ity of the witnesses was for the jury; the conflict was to be 
reconciled by them ; they have weighed and considered and 
passed upon it; there is enough in the record to authorize 
their verdict ; the law has been given substantially and fully 
to them; no error has been committed by the court which, in 
our judgment, injured the defendant; he has had a fair trial, 
and we feel constrained to let the verdict stand. 

Judgment affirmed. 
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ACTION. 

1. Where the substance of a long correspondence was, that defendant 
agreed to pay a definite sum for execution against third person, the 
fi. fa. to remain the property of plaintiffs until paid for, then to be 
transferred without recourse, and defendant failed to comply with the 
undertaking, an action was maintainable on the correspondence. 
Kimbell vs. Moreland et al., ex’rs, 164. 

2. If one indicted for larceny, pay sum alleged to have been stolen, he 
cannot recover it after acquittal. Pzckett vs. Roguemore, 235. 


3. If payment be made under agreement that prosecution shall be settled, 
the law will leave parties where it finds them. Jézd. 


4. Purchase money of goods sold to defraud creditors cannot be collected. 
Heineman vs. Newman, 262. 

“Gentlemen: In reply to your favor of the 22d inst., you will please 
to withdraw your draft of $314 37 upon me, as I cannot pay for the 
present. As soon as I have the money I shall remit.” Too indefinite 
to sustain action. Sedgwick, assignee, vs. Gerding, 264. 

6. No cause of action at commencement of suit, recovery cannot be had 
on one subsequently accruing. Wadley, Fones & Co. vs. Fones, 3729; 
Fones vs. Lavender, 228. 

7. Suit on an account in name of original creditor for use of another, no 
concern of debtor whether it has been assigned to usee or not, unless 
necessary to some ground of defense. Gzlmore vs. Bangs, for use, 
403: 

8. Failure of senior mortgagee to apply payment to mortgage as directed 
by mortgagor, not give right of action to junior mortgagee. Sims vs. 
Lester et al., adm’ rs, 620. 


ADMINISTRATORS AND EXECUTORS. 

1. Land is fully administered when turned over to heir on final settlement. 
Judgment thereafter obtained against administrator by creditor has no 
direct lien thereon. ones vs. Parker, 12. 

2. Creditors can follow assets into hands of distributee as well in a court of 
law as in a court of equity, provided there are the requisite pleadings. 
L bid. 

s. Legatee cannot ‘plead legacy as set off to suit by executor, unless he 
shows estate in a condition to be distributed. Dodds vs. Prothroetal., 
es’ F8, 732. 

4. Proof of representative character unnecessary where no plea of xe un- 
gues administrator was filed. Merritt, adm’r, vs. Cot. States Life In- 
surance Co., 10}. 

5. Witness, administrator is competent to show by debts of estate, other 
than his own, necessity to sell land; also, his acts and state of ac- 
counts, but not to prove any debt due to him from intestate arising 
from partnership between them, or otherwise, Finch vs. Creech etal., 
124. 
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6. Though judgment de bonis be conclusive on executor in court of law, 
yet equity, upon statement showing facts transpiring since judgment 
which would render it inequitable not to allow such conclusion to be 
rebutted, will interfere. Gazse vs. Walker, ex’r, 129. 

. Returns of administrator are prima facie evidence for him. Wright, 
adm’r, us. Bessman, 187. 

. If it appear from face of execution that it is against the administrator, 
it is valid, though “as” be not prefixed to “administrator.” Fry vs. 
Shehee, 208 ; Dorsey, ex’r, vs. Black, 315. 

. Foreign letters of administration have only such validity here as is im- 
parted by statutes of this state. Zzrner et al., adm’rs, vs. Linam, 253. 

. The filing in the court of this state of an exemplification of the order for 
the appointment of the administrator merely, no compliance with 
Code, sections 2614, 2615. did. 

. Failing to comply with such sections, no recovery can be had on demise 
of his intestate. /dzd. : 

. Administration granted to clerk of superior court, not place trust under 
his official bond as clerk. J/cNeal et al., vs. Smith, gov., 31}. 

. Judgment in favor of administrator, on contract with him, may be col- 
lected by him after dismission. MHambrick vs. Crawford, 335. 

. Executors not estopped by failure to resist fraudulent application for 
homestead before grant of letters. A7z//en et al., ex’rs, vs. Marshall, 
340. 

. Legatees may divide estate among themselves though will directs that it 
shall be done by commissioners appointed by ordinary. Minors who 
ratify when of age, are bound. Hatcher et al. vs. Cade, 359. 

. Creditor of one legatee is confined to hisshare. did. 

. Year’s support takes precedence of any lien with which deceased hus- 
band incumbered title, but not of liens which adhered thereto when 
he acquired title. J/urphy vs. Vaughan, adm’r, 361. 

. Fair sale by legatee of full age, to executor or his agent, not set aside 
at mere election of legatee after years of acquiescence. Sale prima 
facie valid. New et al., vs. Potts, ex’r, 420. 

. Heirs-at-law, before appointment of permanent administrator, have no 
right of action on bond of temporary administrator. Wedster et al. 
vs. Thompson, adm’r, et al., 431. 

. Though heirs or legatees may distribute estate by consent, they cannot, 
as against creditors, depart from due course of administration. Ames 
vs. Cameron, 449. 

21. Executor who allows estate to be distributed by consent among lega- 
tees, does so at his own risk as against creditors, whether notice of 
claims was presented within twelve months or not. 07d. 


AMENDMENT. 

1. Cause of action, brought in short form under act of 1847, defectively 
set forth, amendable. Bank of Americus vs. Rogers, 29; Kennedy 
& Morrow, for use, vs. Vandiver, 171. 

2. Factor’s lien, counter-affidavit to foreclosure of, not amendable after 
returned into court. Story et al. vs. Flournoy, McGehee & Co., 56. 

3. Where fact that there was no personalty on which to levy f. fa. is 
known to officer, such entry may be made nunc pro tunc. Gwinnvs. 
Smith, 145. 

4. If original pleadings were full enough to give premonition that matter 
embraced in amendment, was likely to be used on trial, surprise from 
amendment no ground of continuance. ones vs. Lavender, 228. 
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5. In proceeding to verify attachment bond under section 3271 of Code, 
amount sued for cannot be reduced, by amendment, to conform to suf- 
ficiency of bond. Latter amendable so as to conform to law. Lockett 
us. de Neufville et al., 454. 

6. Judge may direct amendment of pleadings. Bazemore vs. Davis, 504. 





APPROPRIATION OF PAYMENTS. See Dedtor and Creditor, 14. 
ASSIGNMENT. See Debtor and Creditor, r. 


ATTACHMENT. 

1. Security must be good for twice amount of debt sworn to. Lockett vs. 
de Neufville et al., 454. 

2. In proceeding under section 3271 of Code, to verify sufficiency of bond, 
no question of amendment can be entertained, except to make bond 
conform to law. The amount sued for cannot be thus reduced to 
conform to sufficiency of bond. Jéid. 

3. If bond be not made sufficient within time prescribed, officer should be 
directed to dismiss levy. dzd. 


ATTORNEY AND CLIENT. 
1. Fee to be percentage retained from amount collected, attorney not en- 
titled to compensation for suing claim to judgment. Moses vs. Bagley 
& Sewell, 283. 

. Extent of professional obligations in making collections. dzd. 

. Law firm which undertook collection dissolved; partner remaining in 
charge of that case does so under original contract as to fees. bid. 

. The fact that the attorney mentioned to the client that the litigation was 
heavier than had been contemplated, and he would charge additional 
fees, if the case was compromised, to the extent of $1,500 00, the 
client then being about to try to effect a compromise, to which the lat- 
ter made no response, not amount to rescission or modification of 
original contract. bid. 

. Fee to be percentage on amount collected, contract not champertous. 
Lbid. 

. Advice of counsel, how far protection to defendant on suit for malicious 
prosecution. ox vs. Davis & Company, 298. 

. Criminal cases, law may be read to jury by counsel subject to correction 
in charge. MJcMath vs. State, 303. 

. That counsel advised omission of certain grounds of illegality, and also 
that included ground was sufficient, not legal excuse for omission from 
first on presentation of second affidavit, though counsel was mistaken 
in his opinion. Hambrick vs. Crawford, 335. 

. Employment of attorney by principal to defend scz. fa., not bind security 
for fees. Daly et al. vs. Hines & Hobbs, 470. 

. Pecuniary condition of client at time of employment, or when services 
were rendered, pertinent in graduating fees ; what it was several years 
later is irrelevant. Jdzd. 

11. Section 3268 as to attorney’s signing garnishment bond, is directory. 
Burton vs. Wynne, 615. 


AUDITOR. 

1. Report finding simply balance due, not specifying result reached on any 
issue of law or fact, too vague for intelligent exception. Should be 
remanded for want of fullness and certainty. Reynolds vs. Martin 
et al., executors, 628. 
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ant’s petition in bankruptcy (with adjudication thereon,) in which 
property levied on is claimed as exempt. Wheeler vs. Redding, 87. 

. Land was conveyed on March 26th, 1863. Execution against vendor 
for purchase money was levied on November 29th, 1867, and sale had 
on first Tuesday in following August. Vendor was adjudged a bank- 
rupt on February 3d, 1868, and discharged on 13th of following Oc- 
tober : //e/d, that vendee’s claim on warranty was barred by discharge. 
Williams vs. Harkins, 172. 

. Bankrupt may recover for use of whom it may concern. Gilmore vs. 
Bangs, for use, 40}. 

. Dismissing bill prior to hearing, bankruptcy of some or all of defendants 
no ground of. Suspending proceedings differs from dismissing. Bad/- 
lin & Company etal. vs. Ferst & Company et al., 546. 

. Separate partnerships engaged in business in different states, but com- 
posed of same persons, bankruptcy of one firm covers debts and assets 
of both. did. 

. Adjudication in October, 1874, which recites act of 1867 as authority, 
valid. That act is still of force. dzd. 

. Trustees, funds in hands of receiver of state court ordered paid to, when. 
Lbid. 

. Discharge not affect lien of judgment on land set apart to bankrupt as 
exempt, the creditor not having submitted to jurisdiction of bankrupt 
court. Bush vs. Lester et al., administrators, 599. 


. Land only protected as far as it would have been under homestead laws 
of state. bid. 
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CERTIORARI. 

1. Though county court did not have jurisdiction to entertain motion for 
new trial, yet where motion was overruled and certiorari issued there- 
to, the whole record being before the superior court, competent to con- 
sider errors assigned. Daniel vs. State, 222. 

2. Application under section 4056 of Code, affidavit must be made that 
party is advised that he has good cause. Dorsey, ex’r, vs. Black, 315. 

3. No question of fact involved, superior court should render final judg- 
ment. did. 

4. In acting on petition, judge cannot consider any fact which does not 
appear on face thereof. Scroggins vs. State, 780. 

5. Sanction operates simply as supersedeas. Judge has no authority, prior 
to final hearing, to alter s¢atus of affairs. Board of Commissioners, 
etc., vs. Wimberly, 570. 


CHAMPERTY. See Attorney and Client, 5. 


CHARGE OF COURT. 
1. Request not warranted by the evidence, properly refused. Thompson 
us. State, 47; Carmichael vs. Greer, Lake & Co., 116; West. and 
At. R. R. Co. vs. Adams, 279. 
. Request that written charge should be delivered, error to make verbal 
additions. Fry vs. Shehee, 208. 
. Tocharge upon assumed state of facts is error. J/cDonald vs. Beall, 
288. 
..To charge that party, under writing in evidence, did not have title, in- 
vasion of province of jury. did. 


. Hypothesis more favorable to defendant than evidence warrants, recital 
of, not error of which he can complain. Aird vs. State, 717. 

. Jury instructed that they had no power to rectify contracts, would, nev- 
ertheless, understand that they could declare the one in question re- 
scinded for fraud, when further instructed as to what would authorize 
rescission. Dortic vs. Dugas, 484. 


. Issue as to whether sale was made to defraud creditors or not, what nec- 
essarily should be charged, and what should be specially requested. 
Nicol & Davidson vs. Crittenden, 497. 

. Charge on effect of failure to produce evidence in the power of party, 
sufficiently definite when it announces presumption to be that the evi- 
dence would be prejudicial. If more specific instructions are desired, 
request should be made. d7d. 

. Action for damages against town for failure to keep bridge in repair, 
law as to effect of negligence, both as respects plaintiffand defendant, 
having been charged, new trial not granted on account of failure to 
instruct as to contributory negligence. Attention of court should have 
been called thereto. Daniels vs. Intendant, etc., of Athens, 609. 

. Though court erred in isolated portions of charge, yet, if taken as whole, 
law of case was presented, new trial refused. PAzllip~s us. Ocmulgee 
Mills, 633. 

. Reinstruct jury, court should, at their request, on any question about 
which they are in doubt; not bound to recharge whole law of case. 
O’ Shields vs. State, 696. 

. Involuntary manslaughter, case of, not made by any view of facts, not 
error to refuse to charge thereon. /did. 

3. Though court does not charge in language of written request, yet if sub- 
stance be given, new trialrefused. ézd. 
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CLAIM. 

1. Deed set out in claim, upon demurrer thereto, not dismissed for want of 
proper probate to admit deed to record. Fulcher vs. Royal et al., 
executors, 08. 

. Trustee being dead, cestud gue trust, who is tenant for own life as well 
as that of donor, proper party to claim. did. 

. Mortgage 7. fa. levied and claim filed; claimant may set up any de- 
fense so far as necessary to protect his own rights without making de- 
fendant in fi. fa. a party. Fry us. Shehee, 208. 

. Sufficient for plaintiff to introduce f. fa. without proceedings to fore- 
close; claimant may introduce balance of record if he wishes. ézd. 

. Where claimant’s title was a purchase from defendant in 7. fa., who 
held under bond with part of purchase money paid, verdict may be so 
moulded as to require entire estate to be sold, and proceeds applied 
first to balance due vendor, then to payment of 7. fa., and remainder 
to claimant. Rawson vs. Coffin, trustee, 348. 

. Withdrawal of first claim terminates that suit. Rucker vs. Womack, 
I99- 

. Commencement of claim case is not the levy, but the interposition of 
the claim. /0zd. 

. Claim dismissed, to recover on forthcoming bond, re-advertisement of 
property unnecessary, where claimant has put it out of his power to 
deliver. Lassiter, sheriff, for use, vs. Byrd & Coker et al., 606. 


CLERK OF SUPERIOR COURT. 
1. Entry on execution by clerk that it was issued in lieu of lost original, 


not affect its validity as an original, which it otherwise appeared to be. 
Cooper vs. Huff, 119. 

2. Administration granted to clerk of superior court, not place trust under 
his official bond as clerk. McNeil et al. vs. Smith, governor, 313. 

3. Costs, not entitled to out of fund in receiver’s hands until same has been 
adjudged subject thereto, on termination ot case. Ballin & Com- 
pany et al. vs. Clements, clerk, 546. 


COLLATERAL SECURITY. See Pawn, 1-4. 
CONFEDERATE STATES. See Garnishment, 9, 10. 
CONSIDERATION. See Contracts, 1, 2, 10, 12. 


CONSTITUTIONAL LAW. 

1. Actof August 23d, 1872, authorizing persons other than defendants of 
record to make defense to suits, is unconstitutional as body of act dif- 
fers from title. ational Bank of Augusta vs. So. Por. Man. Co. et 
al., 36. 

2. Act of 28th February, 1874, taxing Atlantic and Gulf Railroad Company 
an amount exceeding one-half of one per cent. upon its annual net in- 
come, not unconstitutional as impairing obligation of contract em- 
braced incharter. At. & Gulf R. R. Co. vs. State, 312; Sav. Grif. 
& N. Ala. R. R. Co. vs. State, 557. 

3. The 11th section of act of 1868, embodied in section 2025th of Code, 
authorizing sale of homestead, is in conflict with the first section of the 
seventh article of the constitution. Roberts et ux. vs. Trammell, 38}. 


4. Issuable defense on oath, necessary to carry action on contract to jury 
Lester vs. Pied. & Arl. Life Ins. Co., 475. 


VoL. Lv. 46. 
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5. Incorporate manufacturing company, superior court has no jurisdiction 
to, under constitution of 1868. Kehler & Bro. et al. vs. Fack Man. 
Co, et al., 639. 


CONTEMPT. See Process, z, 2. 


CONTINUANCE. 


1. Surprise at testimony of adversary, no ground of. Branch, Sons & Co. 
vs. DuBose et al., 21. 


2. Failure of interrogatories sued out by opponent, to arrive, though coun- 
sel state that they expect to contradict thereby testimony by which they 
were surprised, no ground of. did. 


3. Materiality of evidence of absent witness not shown, motion properly 
overruled, Thompson vs. State, 47, 


4. Want of preparation on account of failure of counsel to know on which 
docket his case was, it having been called sooner than anticipated, no 
ground of postponement. /ry vs. Shehee, 208. 


5, Failure of witnesses to answer as much as counsel expected from his 
. knowledge of what they would testify, no ground of continuance, 
when they were not interrogated upon the only point which could not 

be proved by other testimony. Jézd. 


6. Failure of witness to attend who has been subpcenaed, ground of con- 
tinuance. bid. 

7. If original pleadings were full enough to give premonition that matter 
embraced in amendment was likely to be used on the trial, suprise from 
amendment not ground of continuance. did. 


8. Refusal to continue case arising on exceptions to auditor’s report turn- 
ing purely on questions of law, in order to give time to procure attend- 
ance of witness, not error. Reynolds vs. Martin et al., ex’rs, 628. 


CONTRACTS. 


1. Agreement to settle existing debt by promise to pay part thereof void, 
unless there is consideration other than springs out of original con- 
tract. Stovall vs. Hairston, 9. 


2. If plaintiff delayed suit by reason of promise until original claim was 
barred, then he suffered such detriment as would operate as considera- 
tion. bid. 


3. Agreement in following language: “ By agreement of counsel that the 
consideration in the above stated case was that of negro property—or- 
dered that the judgment be set aside, and be forever null and void :” 
Held, that the consent of counsel extended only to the consideration, 
not to the rendition of the judgment. ones, ex’r, vs. Killebrew, 153. 


4. Intent and object of parties in entering into contract material, incompe- 
' tent for witness to testify as to intention of agreement. He may state 
what the contract was and consideration therefor. Green, executrix, 

vs. Akers, 159. 


5. Mortgagee, in consideration that no further obstacle should be inter- 
posed to enforcement of lien, agreed to allow fifty acres covered there- 
by to son and attorney of mortgagor. On trial of issue as to who was 
entitled to proceeds of this tract, competent to show that mortgagor 
had not complied with contract. did. 

6. Where the substance of a long correspondence was, that defendant 
agreed to pay a definite sum to plaintiffs for execution against third 
person, the f#. fa. to remain the property of plaintiffs until paid for, 
then to be transferred without recourse, and defendant failed to com- 
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ply with his undertaking, an action was maintainable on the corres- 
pondence. Aimbell vs. Moreland et al., executors, 164. 

. To avoid contract of sale on ground of false representations to induce 
purchase, the plea should allege that they were false and fraudulent, 
and so known to the party making them. did. 

. Under the contract stated above, plaintiffs held the execution as collate- 
ral security, and it was their duty to collect any money to which it 
might be entitled for defendant’s benefit. 62d. 

. Fair construction of contract to furnish timber, etc., to meet demand of 
mill and keep the same constantly running, is that a sufficient quantity 
shall be furnished to keep the mill constantly running, independent of 
what might be the demand of customers. Yowers vs. Baker, 184. 

. If one indicted for larceny, pay sum alleged to have been stolen, he 
cannot recover it after acquittal. Puckett vs. Roqguemore, 235. 


. If payment be made under agreement that prosecution shall be settled 
or discontinued, the law will leave the parties where it finds them. 
Ibid. 

. Agreement to satisfy 7. fa. for less than it calls for, must be executed to 
be binding. Luglish, sheriff, et al., vs. Reid et al., 240. 

. Recognizance necessary to release principal from jail, though executed 
on the Sabbath, valid. The act is one of charity or necessity. Salter 
et al. vs. Smith, governor, 244. 

. Purchase money of goods sold to defraud creditors cannot be collected. 
Heineman vs. Newman, 262. 

. “Gentlemen: In reply to your favor of the 22d instant, you will please 
to withdraw your draft of $314 37 upon me, as I cannot pay for the 
present. As soon as I have the money I shall remit.” Too indefinite 
to sustain action. Sedgwick, assignee, vs. Gerding, 264. 

. Creditors having in hand firm assets, which they claim as their own un- 
der purchase from one partner, not bound, as matter of contract, by 
promise to other partners to sell and apply to debt, if retracted before 
acted on. Radcliffe& Lamb vs. Varner & Ellington, 427. 

. Proposition to sell contained in letter sent by mail to writer’s agent or 
friend, with request to communicate it, may, after communication, be 
accepted by written reply to the maker of the proposition. Aryant 
et al. vs. Booze, 4378. 

. Sending reply to post office by same agent or friend, first permitting him 
to read it, and telling him orally that the proposition was accepted, not 
prevent contract from being one made by letter. /dzd. 


. Contract will be closed from time of delivery of reply into post office. 
Ibid. 


. Letter written on Saturday, left with another on Sunday, to be mailed 
on Monday, may be medium of closing lawful contract dated from 
Monday. did. 

. Verdict in action on contract where no defense is filed on oath, illegal. 
Lester us. Piedmont and Arlington Life Insurance Company, 475. 

. Cotton advanced to be returned in three years from date, contract not 
illegal. Phillips vs. Ocmulgee Mills, 633. 


CONTRIBUTIONS. See Zguity, 21. 


CORPORATIONS. 
1. A foreign corporation which transacted its business and had its principal 
office in Georgia, and which became indebted under contracts made in 
Georgia, is liable to suits upon such contracts in this state, though at 
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the time of the institution thereof no business was being done by the 
company, it having no office or place of business in the state of its in- 
corporation. National Bank of Augusta vs. Southern Porcelain Man- 
ufacturing Company et al., 36. 

. Service upon the president in the county where he resided at the com- 
mencement of the action, where the books were, and where the stock- 
holders were under notice to meet, is sufficient service on the company. 
Lbid. 

. Foreign corporation, courts of this state have no jurisdiction of suit in 
personam against, unless contract was made in Georgia, or the Georgia 
agent was connected therewith. Remedy is by attachment. Bawh- 
night vs. Liverpool and London and Globe Insurance Company, 194. 

. The Freedman’s Saving and Trust Company, incorporated by act of 
Congress, not a bank or corporate body in this state, within meaning 
of section 4421 of Code. Cory us. State, 2376. 

. Manufacturing company, superior court, under constitution of 1868, no 
jurisdiction to incorporate. Kehler & Brother et al. vs. Fack. Man. 
Company et al., 639. 

. Action on contract, corporation need not set out how or by what author- 
ity it was corporated, nor aver itself to be a corporation. Wilson & 
Company vs. Sprague Mowing Machine Company, 672. 

7. Had it been requisite, defect cured by verdict. did. 


COSTS. See Clerk of Superior Court, 3; Practice in the Supreme Court, 16. 


COUNTY COURT. See New Trial, 8, 9. 


COUNTY MATTERS. 

1. Neither the judge nor the sheriff has the power to make the county a 
bailee of a horse; nor is the county responsible for the loss of a horse 
bailed to an officer for the purpose of bringing in witnesses to testify 
for the state. Dougherty County vs. Kemp & Hood, 252. 

2. Bridge, though within limits of municipality, may belong to county; if 
recognized by both as property of latter, obligation-to repair is on lat- 
ter, and this duty includes whatever contiguous to it is necessary to 
give access thereto. Daniels vs. Intendant, etc., of Athens, 609. 

3. If bridge was built by authority of county, obligation to repair is onthe 
county, no matter in what proportion the county and town contributed 
to rebuild. did. 

4. That town voluntary repaired same, not change this obligation, nor does 
it constitute dedication by county to town. did. 

5. If embankment leading thereto was not necessary part of bridgé, but 
was part of streets of town, duty to repair same would be on latter. 

. Jury must determine this question of fact. did. 


CRIMINAL LAW. 

1. Drunkenness at time of shooting not negative intent tomurder. Zstes 
us. State, 30. 

2. Drunkenness no excuse for crime. bid. 

3. Facts showing malice on part of defendant to deceased, competent to 
show. Thompson vs. State, 47. 

. Murder, upon trial for, not error for court to refuse to charge that “ if 

the killing, under the circumstances, was to prevent the committing of 
a serious bodily harm, or the commission of a felony, the killing is 
justifiable.” did. 
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. Opprobious words used by defendant to deceased, who struck him witha 

small walking stick, blow not considered such provocation as would re- 

but presumption of malice in homicide, provided the battery was not 
disproportionate to the insult offered. Jdzd. 

. Verdict of guilty found on indictment containing two counts, legal in- 

tendment is to find defendant guilty of highest grade charged. LZstes 

us. State, 131. 

. Confessions must be perfectly voluntary to ground conviction for crime 

thereon. LZarp vs. State, 136. 

. Though confessions be admitted without objection, yet failure to charge 

above principle, on request, is error. did. 

. Assurance by arresting officer to girl fourteen years of age, that she shall 

not be hurt, does hold out benefit to induce confession. /éid. 

. Third person interposed between defendant and another, when former 
struck at him with axe, saying that if he did not get out of the way he 
would knock his brains out, verdict finding him guilty of assault with 
intent to murder sustained, though blow did not take effect. Brown 
vs. State, 169. 

. Indictment for sale of “one bay mare mule”’ so as to defeat rights of 
mortgagee. Evidence inadmissible to show that there was a mistake 
in the description in the mortgage, and that it was intended to cover 
a bay horse mule. Barclay vs. State, 179. 

. Special verdict of “guilty of receiving stolen goods,” without more; 
judgment arrested. O’Conell vs. State, 191. 

. Offense against law of United States, defendant must be prosecuted in 
courts of the United States. Ross us. State, 192. 

. One who knowingly receives stolen goods is an accomplice, and a con- 
viction cannot be had on his uncorroborated testimony. oderts vs. 
State, 220. 

. If the witness has been acquitted of such offense, though the evidence 
shows goods in his possession under suspicious circumstances, whether 
his testimoney should be regarded as that of an accomplice should be 
left to jury. bid. 

. Coroborating testimony to support accomplice. did. 

. Evidence that goods of more value than $50 00 were missed, and were 
acknowledged by defendant to have been carried away, sufficient to 
convict of a larceny of goods exceeding $50 00 in value, though it be 
proved that he converted only a part to his own use. Jézd. 

. If one indicted for larceny voluntarily repay sum alleged to have been 
stolen, he cannot, on acquittal, recover it. Puckettus. Roguemore, 235. 

. If payment be made under agreement that prosecution shall be settled 
or discontinued, the bargain is corrupt, and the law will leave the par- 
ties where it finds them. ézd. 

. The Freedman’s Saving and Trust Company, incorporated by act of 
congress, and located in the city of Washington, is not a bank or cor- 
porate body in this state, within the meaning of section 4421 of Code. 
Cory us. State, 236. 

. Defendant indicted as cashier of branch office at Atlanta, Georgia, no 
law of the United States or of this state having authorized the estab- 
lishment of the branch in Georgia, cannot be convicted of embezzle- 
ment under that section. Jdid. 

. Second count based on section 4422, being defective, according to the 
record, in charging that the offense was committed with the consent 
of the owner, cannot be resorted to for purpose of sustaining judg- 
ment. did. 
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. Receiving stolen goods; the larceny and ownership must be proven, 
with reasonble certainty, as alleged. O’ Connell vs. State, 296. 

. In accounting for possession, defendant may show what was said to 
his agent who purchased in his absence, as part of ves geste. bid. 

. Bailee resided in Fulton county, Georgia, bailor in Kentucky. Former 
directed latter to send goods direct to Alabama, agreeing to consider 
same as on consignment. Prosecution for larceny after trust not main- 
tainable in Fulton county. fox us. Davis & Co., 298. 


26. Whether such prosecution would lie if proceeds of goods came into 
possession of bailee in Fulton county and were there converted to his 
use? Quaere. bid. 

27. Rape, competent to show female to be under ten years of age though 
indictment contains no such allegation. MMJcMath vs. State, 303. 


28. Competent to show that defendant offered mother of violated girl $5,00 
to stop prosecution. bid. 

29. Competent for defendant to show that mother agreed to drop prosecution 
for $5,00. did. 

30. Statement of infant to mother immediately after crime was committed as 
to what defendant had done, admissible as part of res geste, even 
though she was not alleged to be under ten years of age. Still, infant 
should have been examined to ascertain if she was competent to testi- 
fy; and if she was, she should have been sworn. Jéid. 

. Indictment good, though offense alleged to have been committed on im- 
possible day. did. 

. Manner in which carnal knowledge was had need not be alleged. Jézd. 

. Child being under ten, unnecessary to show that carnal knowledge was 
forcible, etc. bid. 

. Law may be read to jury by counsel, subject to correction in charge. 
Lbid. 

. Acts of preparation to meet aggressor cannot be urged by him as provo- 
cation. Bird vs. State, 717. 

. Provocation by abusive words only, homicide not manslaughter. 67d. 


. Charge reciting hypothetically state of facts more favorable to defendant 
than evidence warrants, not error of which he can complain. dzd. 

. Full charge of assault with intent to murder, verdict for assault sus- 
tained, though latter, as separate offense, be not alleged to have been 
unlawfully committed. Azrd vs. State, 319. 

. Burglary in night time, case made out by circumstantial testimony. 
Wilson vs. State, 324. 

. Murder, on trial for, all testimony going to show motive is material; il- 
lustrations of proposition. Fraser vs. State, 325. 

. Speed of horse which defendant rode being material on account of dis- 
tance he had to ride and the time he had to make it, his sayings in 
reference thereto, as well as about everything else material, are admis- 
sible. bid. 

- Questions of fact are for the jury, especially in cases of circumstantial 
evidence. bid. 

. An affidavit neither attested, nor sworn to in open court, is void as basis 
of criminal proceeding. Scroggins vs. State, 380. 

. Proceedings in courts of limited jurisdiction must show jurisdictional 
facts. bid. 

. Where court is empowered to try on written accusation, based on affida- 
vit, objection based upon invalidity of latter may be taken after convic- 
tion and sentence. did. 
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46. Entry that defendant waives indictment by grand jury, and demands 
the jury allowed by law, is equivalent to prescribed indorsement: “ In- 
dictment by the grand jury waived.” Jézd. 

47. Grand jurors drawn, but names dropped from list before term at which 
they were to serve, nevertheless competent to find bill. Williams vs. 
State, 391. 

48. Minutes show that indictment was found during present year, entry at 
conclusion of bill giving future date, disregarded. dd. 


49. Acts performed by pretended accomplice at instance of owner of goods, 
amounting to constituents of larceny, cannot be imputed to defendant. 
Lid. 


. Pretended accomplice, by direction of owner, delivers goods to defend- 
ant, there is no taking without consent of owner. /dzd. 

. Nor is it larceny if such pretended accomplice, not being expressly di- 
rected by the owner, make such delivery of his own motion, after 
being instructed by the owner to tell defendant to come and get the 
goods. bid. 

. Sentence not as broad as law authorizes, no ground of which prisoner 
can complain, Lark vs. State, 435. 

53- Public works, streets of city are, within meaning of section 4705 of Code. 
Lbid. 


54. Under section 4814 of Code, as amended by act of 1874, convicts may 
be hired to municipal corporations within the county, ézd. 

55. Jury swornin capital case, and indictment not defective, defendant is in 
jeopardy. olan vs. State, 521. 

56. Mistrial or defendant’s consent, can alone authorize discharge of jury be- 
fore verdict is legally returned. dz. 

57- Verdict received in absence of defendant, having been set aside as ille- 
gal, when afterwards arraigned on same indictment, former jeopardy is 
complete bar. did. 

. Motion to set aside verdict and motion for new trial distinguished. Zdzd. 

. Indictment charging burglary by breaking and entering mill-house, but 
not averring it to be a place of business, fatally defective. McZireath 
us. State, 562. 

. Murder, only incentive for appearing to have been robbery, competent 
to show that defendant, some week or ten days before homicide, pro- 
posed to witness torob an old man and woman. Stafford vs. State, 591. 

. Juror, affidavit of, as to what he intended by verdict, inadmissible. Jdzd. 

. Confession to fellow prisoner, who was in jail for stealing, and of grossly 
irreligious character, but who read the bible and sang psalms to de- 
fendant, and told him that if he were guilty he had better confess and 
seek his God, admissible. /6zd. 

63. First count charges both defendants with offense of assault with intent to 
murder and then specifies particular acts done by one; second count 
specifies particular acts done by other; one was put on trial and verdict 
of guilty of assault and battery returned. Objection that indictment 
was double, no ground to arrest judgment. Thurmond vs.- State, 598. 

64. Indorsement of true bill applies to both defendants. did. 

65. Where one defendant is placed on trial, general verdict of guilty is suf- 
ficiently certain. did. 

66. Although solicitor states that he will only insist on verdict for assault and 
battery, which was returned, not such error to have charged law of as- 
sault with intent to murder as to require new trial. Zhurmond vs. 
State, 600. 
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67. Allegation that offense was committed on impossible day, or on day sub- 
sequent to trial, not make indictment bad. ones vs. State, 625. 


68. Withdrawal of case from jury after submission on valid indictment, oper- 

ates as acquittal on plea of former jeopardy. Jé7d. 
. 69. If former indictment was on account of same transaction, though nom- 

inally for different offense, operates asbar. did. 

70. Hypothesis not warranted by evidence stated in charge, new trial granted. 
Pearson vs. State, 659. 

71. Neither existence of genuine grant, nor public record of it, is evidence 
that utterer of forged grant knew that latter was a forgery. did. 

72. Constructive notice by public record is no substitute for actual notice in 
establishing scienter requisite to criminal intention. /ézd. 

73. Res geste cover sayings of parties within two to five minutes of transac- 
tion which resulted in homicide, especially if against interest of speaker. 
O’ Shields vs. State, 696. 

74. Rejection of such sayings not ground for new trial if party be sworn as 
witness and testifies to same facts. bid. 

75, Involuntary manslaughter, impossible to make case of from facts, not 
error to decline to charge thereon. 07d. 

76. Alleged partiality of juror completely purged, no ground of new trial. 
Lbid. 

77. Jury in doubt, at their request, court should reinstruct; not bound to re- 
charge on whole law of case. bid. 


DAMAGES. : 

1. Speculative and remote damages not recoverable. Distinction between 
remote and proximate damages. Finney vs. Cadwallader, trustee, 75. 

2. Back-water from mill-dam, damages therefrom can only be recovered 
up to time of commencing action, not up to the trial. ones vs. Lav- 
ender, 228; Wadley, Fones & Company vs. Fones, 729. 

3. Purchaser who refuses to accept and pay for goods according to con- 
tract, liable for difference between such price and market value at 
time and place fixed for delivery. Camp vs. Hamlin & Barnum, 259. 

4. The seller, after tender, may, if goods be perishable, sell them within a 
reasonable time, at auction, in the market of delivery, and the amount 
they bring will be evidence in ascertaining the damages. did. - 

5. Where it appears by part of the evidence that the actual value was equal 
to the price, the seller should show the circumstances under which the 
auction took place. In reference to this he is in the position of a 
party accounting. did. 

6. Bailee resided in Fulton county, Georgia, and bailor in Kentucky. Un- 
der order of former goods were sent by latter direct to customer in 
Alabama. If proceeds came into hands of bailee, who agreed to con- 
sider goods on consignment, and were converted in Fulton county, 
this fact, whether sufficient to authorize conviction or not, would go 
far to mitigate damages on suit for malicious prosecution arising out of 
indictment for larceny after trust in Fulton. Fox vs. Davis & Com- 
pany, 298. 

7. Advice of counsel, how far protection to defendant on suit for malicious 
prosecution. did. 


DEBTOR AND CREDITOR. 
1. Assignment for benefit of such creditors as shall accept and release 
debtor, void as to creditor failing to accept. /rancis, Fr., assignee, 
us. Herz & Company, 249. 
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2. Deed from husband to wife, consideration of which was rents of sepa- 
rate estate which husband had appropriated. In contest between wife 
and creditors, questions are dona fides of indebtedness to wife, and 
fraud or no fraud in the transaction, which the jury must decide. Book- 
er us. Worrill, 332. 

. Where an account is sued on in name of original creditor for use of 
another, no concern of debtor whether it has been assigned to usee or 
not, unless necessary to some ground of defense. That assignment 
was made to defraud creditors is no defense. Gi/more vs. Bangs, for 
use, 40}. 

. Deed by debtor, by consent of wife, to secure debt, vests title, and 
ejectment may be maintained thereon. A/izer, if infected with usury. 
Carswell vs. Hartridge, 412. 

. That a given act was followed necessarily by delay to creditors, no 
ground for presuming, as matter of law, that it was intended to have 
such effect. icol & Davidson vs. Crittenden, 497. 

. Impossible that sale can defraud creditors, unless made with fraudulent 
intent; nature of intent will. not be presumed as matter of law, but 
must be inferred by jury. did. 

. Purchaser at sale intended to defraud creditors, if free himself from re- 
sponsibility for fraud, not affected by subsequent discovery of such 
intent, even though he has not been paid the purchase money, negoti- 
able notes having been given; and this though the property be attached 
in his hands. did. 

. To be protected the purchaser must be without notice or grounds for 
reasonable suspicion, not simply without knowledge. dzd. 

. Long credit, failure to take security, etc., not so necessarily badges of 
fraud as that court should so designate them, in charging, without re- 
quest. did. 

That counsel insisted on distinction between legal and moral fraud, not 
make it incumbent on court to charge on that distinction, in absence 
of request. bid. : 

. Not error for court to omit to explain effect of colorable sale, or one 
not designed to pass title. Jury presumed to know that such sale 
would pass no title. did. 

. Remedy by creditor’s bill against non-residents having agent in this 
state, preferable to that by attachment, when. Aallin & Co. et al.vs. 
Ferst & Co. et al., 546. 

. Property sold by debtor, receiver not appointed to take same out of 
hands of purchasers, where latter are not charged tobe insolvent. Keh- 
ler & Bro. et al, vs. Fack Man. Co. et al., 639. 

. Creditor with crop lien and open account of younger date, may exercise 
option in appropriation of proceeds of bale of cotton delivered to him 
with instructions to sell and keep the money. After appropriation 
debtor cannot direct application to lien. Coxwell vs. De Vaughn, 643. 


DECREE. See Zguity, 6-10, 26-29. 
DEDICATION. See County Matters, 4. 


DEEDS. 
1. Married woman may dispose of separate estate by ordinary deed. 
Brown vs. Kimbrough, adm’ x, et al., 41. 


2. Act of 1760 only applies to such conveyances of land by husband as 
wife may have an interest in. 07d. 
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3. Present interest passed, makes deed, notwithstanding reservation of sup- 
port for donor, etc., during life. Fudcher vs. Royal et al., ex’rs, 68. 

4. Husband may make deed directly to wife without intervention of trus- 
tee. Booker vs. Worrill, 332. 

5. Instrument in form a deed, but in substance testamentary, and placed in 
hands of one of the witnesses thereto to be kept until death of maker 
or until she called for it, with statement that it was for the beneficia- 
ries therein named, and that he, witness, was to hold it for them, is a 
will. Nichols vs. Chandler, 369. 

6. Deed by debtor, with consent of wife, to secure debt, vests title, and 
ejectment may be maintained thereon. Carswell vs. Hartridge, g12; 
Biggers vs. Bird et al., 650; Fohnson et al., vs. Griffin Bank, & 
Trust Co. et al., 692. 

7. If infected with usury, it is void as title. bid. 

8. Sheriff’s deed, based on sale of land for taxes, inadmissible unless ac- 
companied by fi. fa. Sabattie, adm’r, vs. Baggs, 572. 

g. Title void on account of usury, not acquire validity by purging debt on 
reducing it to judgment after grantor’s death. Fohnson et al. vs. Grif- 

jin Bank. & Trust Co., 6912. 


See Zrusts, 8, 10, 12. 
DEMURRER. See Pleadings, 2, 7, 8, 15, 16. 
DOWER. See Zstoppel, 9. 


EJECTMENT. 

1. To recover on bond for titles, with purchase money paid, latter fact must 
be clearly shown; where element of notice is involved, possession un- 
der bond must be proved. Fahn vs. Bleckley, 81. 

2. Legal title purchased without notice of complete equity in third person, 
purchaser protected. bid. 

3. Equitable plea to ejectment that deed to plaintiff was made as equitable 
mortgage to secure loan, must be accompanied by tender. Roderts et 
ux. us. Trammell, 383; Biggers vs. Bird et al.,650; Fohnson et al. 
us. Grif. Bank. & Trust Co., 692. 

4. Deed by debtor, with consent of wife, to secure debt, vests title, and 
ejectment may be maintained thereon. Carswell vs. Hartridge, 412; 
Biggers vs. Bird et al., 650. 

5. If deed be infected with usury it is void as title. did. 


EQUITY. 

1. Equitable remedy sought in court of law, same pleadings necessary as 
in equity. ones vs. Parker, 11. 

2. Judge fails to correct erroneous date to certificate attached to bill of ex- 
ceptions, which causes withdrawal of writ of error, equity not grant 
hew trial, though there was merit in original case. Smith, Son & 
Brother vs. Fouche et al., 120. 

3. Though judgment de donis against executor, is conclusive of assets in 
court of law, yet on presentation of facts transpiring since judgment, 
showing it to be inequitable not to allow such conclusion to be rebut- 
ted, equity will interfere. Gause vs. Walker, ex’r, 129. 

4. Third persons cannot, by cross-bill, be made parties to litigation in which 
they have no concern. Gray et al. vs. Obear, ex’r, 138. 


5. Allegations make such prima facie case of fraud as require that de- 
murrer should be overruled. Granniss vs. Bates & Comer, 147. 
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. Decree not set aside on motion, for defective allegations in bill, or for 
defective pleadings, as judgment. Remedy is by bill of review. 
Brown vs. Bennett, 189. 

. Where, on bill by several complainants against one defendant, to re- 

cover land and to make partition among complainants, jury found for 

latter, upon condition of paying certain sum of money, seven-ninths, 
and for defendant two-ninths, verdict sufficiently disposes of issues 

involved. Groover et al. vs. King, 24}. 

. Scheme of relief contemplated thereby is that complainants, upon mak- 

ing payment within reasonable time, are to be admitted as tenants in 

common; on failure to make payment defendant retains land as sole 
owner. bid. 

. Decree should have been in conformity to verdict. It is still competent 
to render such decree, which ought also to determine what is a rea- 
sonable time, to be fixed by the chancellor, either upon hearing evi- 
dence or by reference of the question to a jury. bid. 

Error to decree that the complainants recover seven-ninths and the de- 
fendant two-ninths; that the defendant recover the sum of money 
specified, to be leviedof complainants’ seven-ninths. Jézd. 


. Defenses available by illegality cannot be made basis of bill. Ham- 
brick vs. Crawford, 335. 

. Executors alleged that defendant was indebted to testator and had com- 
mitted fraud on him by giving mortgage on lands to which he had no 
title, and, immediately after his death, had had set apart homestead 
and exemption fraudulently, before letters testamentary issued. He/d, 
that there was equity in bill. A7//en et al., executors, vs. Marshall, 340. 


. Equitable plea to ejectment that deed to plaintiff was made as an equita- 
ble mortgage to secure loan, must be accompanied by tender. Roderts 
et ux.,uvs. Trammell, 383; Biggers vs. Bird et al., 650. 

. Though defendants have filed answer without demurring, the bill is sub- 
ject to be dismissed, on motion, at trial term, if matters alleged therein 
entitles complainants to no decree. Webster et al. vs. Thompson, 
adm’r, et al., Azi. 


. On motion to dismiss, answer is not considered. Jézd. 


. Discovery waived, jury may be cautioned during reading of answer that 

it isnot to be regarded as evidence. Bazemore vs. Davis, 504. 

. As general rule, motion to dismiss can only be made at hearing. It 
might be entertained prior thereto for some default of complainant in 
prosecuting case, or for non-compliance with rules of practice or orders 
of court. Ballin & Co. et al. vs. Ferst & Co. et al., 546. 

Bankruptcy of some or all of defendants, no cause for dismissing bill 
prior to hearing. Suspending proceedings differs from dismissing bill. 
Loid. 


. Sustaining demurrer for want of equity by one defendant, dismisses bill 
only as to him, though it contains no equity as against others. did. 

. Remedy by creditors’ bill against non-resident debtors, having agent in 
this state, preferable to that by attachment, when. did. 

. Resident agent of non-resident debtors, may be made party for purpose 
of obtaining discovery. did. 

. Joint and several note and mortgage given for land. Purchasers di- 
vided tract between them, executing, each to the other, a quit-claim 
deed. One sold his portion and died insolvent. Administrator of 
other, having been forced to pay off note and mortgage, could not en- 
force contribution from vendee of co-purchaser. Clark, administrator, 
vs. Warren, 575. , 
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23. Complainant conveyed land to defendant by deed, taking note for pur- 
chase money. To defeat collection, defendant exchanged this prop- 
erty for other, upon which he had homestead set apart. Bill to make 
homestead liable not demurrable. A/iter, if it appeared that debt was 
contracted prior to constitution of 1868. Greenway et ux. vs. Goss, 
588. 

24. Joint property which cannot be partitioned, equity will appoint receiver 
to collect rents, etc. Baggs vs. Baggs, 591. 

25. Judgment at law is bar to proceeding in equity as to all defenses which 
might have been set up. Grubb, administratrix, vs. Kolb et al., 630. 

26. Property sold by debtor, receiver not appointed to take same out of 
hands of purchasers, where latter are not alleged to be insolvent. 
Kehler & Brother et al. vs. Fack Man. Company et al., 639. 

27. Want of fullness in verdict, or failure to embrace therein every mate- 
rial issue of fact, is cause for new trial in an equity cause. Lake, 
guardian, vs. Hardee, 667. 

28. Chancellor may submit case as a whole to jury, or may carve it into 
the several questions of fact which it involves, and instruct jury to an- 
swer each question separately. The questions and answers should 
disclose a finding of every fact requisite to final decree on merits, 
Ibid. 

29. No finding on charge of fraud which was fundamental element of bill, 
prevents decree for complainant. did. 

30. Amount of recovery should have been fixed by jury, as there was no 
report of master or auditor unexcepted to. did. 


See Zrusts, 12-14. 


ESTOPPEL. 
1. Unproductive suit on guardian’s bond not estop wards from proceeding 
against third person for property. Branch, Sons & Co., vs. DuBose 
et al., 21. 

. Plaintiff in garnishment having availed himself of the process of the 
courts of this state, which was then in full accord with the Confeder- 
ate government, is estopped from denying the authority of that gov- 
ernment. Wilson vs. The Bank of Louisana et al., 98. 


. Land was set apart as homestead and subsequently mortgaged under 
direction of chancellor. It wassold under tax f. fa., and bought by 
mortgagee. Latter then took deed from mortgagor and wife, made 
under approval of ordinary. The taking of this deed does not estop 
mortgagee from denying title in mortgagor after tax sale, on trial of 
claim arising upon levy of older execution thereon. Gwinn vs. Smith, 
145: 

. Executors not estopped from attacking homestead by failure to resist 
fraudulent application before grant of letters. A7//en et al., ex’rs, vs. 
Marshall, 340. 

. Contest over administration in which defeated applicant claimed to be 
the widow of deceased; judgment appointing opponent not estop her 
from claiming estate as widow and heir-at-law. Bradley vs. Briggs, 
adm’r, 354: 

6. Had letters issued to her, heirs-at-law would not have been estopped. 
Ibid. 

7. Even where party might urge principle of estoppel resulting from sale, 
yet he may consent that proceeds shall stand in place of property, and 
will be bound by judgment rendered upon this basis, Murphy vs. 
Vaughn, adm’r, 361. 
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8. Judgment which transcends jurisdiction, void as an estoppel or other- 
wise. Ponce et al., vs. Underwood et al., bor. 


*g. Upon application for dower, contestant claimed by virtue of sale made 
under execution against husband after his death; contestant is estopped 
from denying that husband died seized and possessed. Wiece vs. 
Marbut et al., 613. 


EVIDENCE. 


1. Arrangement made in 1871 by which part of crop was to belong to 
landlord, which was known by factors to whom cotton was consigned, 
admissible to show prima facie that same arrangement was made for 
1872. Branch, Sons & Company vs. DuBose et al., 21. 

. Bond for titles to daughter, but notes for purchase money given by 
father, competent to show that on payment of last note, latter directed 
title to be made to him, even though former was not present. Such 
fact is part of res geste. Fahn vs. Bleckhley, 81. 


. Though confessions be admitted without objection, yet where it was 
shown that arresting officer told defendant, a girl fourteen years of 
age, that she should not be hurt, such hope of benefit to induce con- 
fession was held out as to require court to charge, on request, that 
confessions must be purely voluntary, etc., to base conviction thereon. 
Earp vs. State, 136. 

. Intent and object of parties in entering into contract material, incompe- 
tent for witness to testify as to intention of agreement. He may state 
what the contract was and the consideration therefor. Gvreen, ex’r, vs. 
Akers, 159. 

. Mortgagee, in consideration that no further obstacle should be interposed 
to enforcement of lien, agreed to allow fifty acres covered thereby to 
son and attorney of mortgagor. On trial of issue as to who was enti- 
tled to proceeds of this tract, competent to show that mortgagor had 
not complied with contract. bid. 

. Where letters are declared on, in substance, as showing contract, literal 
variance not exclude. <imdell vs. Moreland et al., ex’rs, 164. 

. Indictment for sale of “one bay mare mule” with intent to defeat 
rights of mortgagee. Inadmissible to show mistake in mortgage in 
this, that it was intended to cover one bay horse mule. Sarclay vs. 
State, 179. 

. Issue as to validity of mortgage executed by trustee; letter of attorney 
to latter advising him not to execute, inadmissible, the attorney being 
a competent witness, and no notice of letter being brought to mort- 
gagee. Guilmartin & Co. et al. vs. Stevens et al., 203. 

. Interrogatories excluded, on motion of claimant, because illegality exe- 
cuted, cannot be subsequently used by him. Fry vs. Shehee, 208. 


. Question turned on terms of verbal sale, and one of parties has given 
his version; other may testify as to what was said and done on same 
occasion. McDonald vs. Beall, 288. 

. Irrelevant and hearsay testimony should be excluded. dz. 

. Receiving .stolen goods; in accounting for possession defendant may 
show what was said to his agent, who purchased same in his absence, 
as part of ves geste. O'Connell vs. State, 296. 


. Rape, competent to show statement of infant to her mother immediately 
after crime was committed as part of res geste, even though indictment 
did not allege that she was under ten. Still, infant should have been 
examined as to her competency, and if competent, should have been 
sworn. McMath vs. State, 303. 
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14. Asa general rule, parol evidence is sufficient to show title to personalty, 
but where the interest which the party has, whether one-half, or any 
aliquot part, is of the very essence of the suit, and where it appears 
that the plaintiff held under written evidence of title, the writing must 
be produced. Zpping vs. Mockler et al., 376. 

. Especially should this exception be adhered to in the case of a ship or 
steamboat, the registry of the bill of sale to which, under the laws of 
the United States, is necessary to entitle the owner to immunities de- 
nied to other vessels, did. 

. Where it appears that transfer of account sued on was in writing, parol 
evidence of same is inadmissible. Mere fact of transfer is irrelevant. 
Gilmore vs. Bangs, for use, 403. 


. Creditor seeking to make property liable on ground that it is proceeds 
of debtor’s services in mercantile business conducted by him, nomi- 
nally as agent for his wife, value of such services is pertinent. <e//er 
vs. Mayer, Straus & Baum, 4o6. 

. Yearly cost of support of husband relative in behalf of wife. bid. 


. Admission of evidence not objected to, no ground of new trial. Brown 
vs. Oattis, 416. 

. Declarations respecting title admitted without objection, there being 
some evidence that they were accompanied with possession, and strong 
proof to contrary, final decision of that question should be left to jury. 
Loid. 


. Original deed in possession of person in another state, not a party to the 
suit, recorded copy admissible. id. 

. Declaration of tenant in common derogatory of common title, not bind 
other. SAryant et al. vs. Booze, 438. 

. Conclusions of witness inadmissible; must state facts. Daly et al. vs. 
fines & Hobbs, 470. 

. Incompetent for witness to state what was contained in affidavits and 
what was shown in indictments. did. 


. All of letter need not be read by party introducing. Either party may 
read therefrom. Lestervs. Pied. & Arl. Life Ins. Co., 475. 


. Value of partner’s interest, not shown by transactions of new firm after 
sale thereof; nor by judgments against such new firm. Dortic vs. 
Dugas, 484; 


. Order distributing money to mortgage in preference to ordinary judg- 
ment, no evidence against stranger, of existence, amount, etc., of mort- 
gage, nor of its rank compared with judgment. did. 


. Declarations as to value of partner’s interest, not connected with any 
specific statement touching property, liabilities, etc., not representations 
of fact but expressions of opinion. did. 


. Question at issue was whether purchaser had had such four years’ pos- 
session as would discharge judgment lien, injunction restraining sale, 
but not the levy, irrelevant. Martin, adm'r, vs. Tweedell, 559. 

. Issue as to good faith of such possession; that vendor of claimant, who 
held under deed prior to bankruptcy, procured or influenced defend- 
ant to take advantage of act, irrelevant. <A/Ziter, if coupled with fact 
that he asked and influenced him to embrace land in controversy in 
schedule, and to obtain injunction against execution. did. 


. Sheriff’s deed, based on sale of land for taxes, inadmissible unless ac- 
companied by fi. fa. Sabattee, adm’r, vs. Baggs, 572. 

Murder, incentive for appearing to have been robbery, competent to 

show that defendant, some week or ten days prior to homicide, pro- 
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posed to witness to rob an old man and woman. Stafford vs. State, 
59: 

33. Confession to fellow prisoner, who was in jail for stealing, and grossly 
irreligious, but who read the bible and sang psalms to defendant, and 
told him that if he were guilty he had better confess and seek his God, 
admissible. Jdzd. 

34. Neither existence of genuine grant, nor public record of it, is evidence 
that utterer of forged grant knew latter to be a forgery. Pearson vs. 
State, 659. 

35. Res geste cover sayings of parties within two to five minutes of transac- 
tion which resulted in homicide, especially if against interest of speaker. 
O’ Shields vs. State, 696. 


EXECUTIONS. 

1. Entry on execution by clerk, that it was issued in lieu of lost original, not 
affect its validity as an original, which it otherwise appeared to be. 
Cooper us. Huff, 119. 

2. If it appear from face that 7. fa. is against administrator it is valid, 
though “as” be not prefixed to “ administrator.” Fry vs. Shehee, 208 ; 
Dorsey, ex’r, vs. Black, 315. 

3. Entry of levy unexplained on face, no ground to exclude f. fa. if be 
shown aliunde that levy was unproductive and without injury to de- 
fendant. Morgan vs. Taylor, 224. 

4. Agreement to satisfy 7. fa. for less than it calls for, must be executed to 
be binding. LZuglish, sheriff, et al., vs. Reid et al., 240. 

5. Clerk de facto of county court, 7. fa. issued by, not illegal because he 
was one of the attorneys for plaintiff. Blount vs. Wells, for use, 282. 


FACTORS. 

1. Consignment by tenants, with knowledge by factor that one-fourth be- 
longs to landlord, and with instructions to place to credit of latter, 
factors cannot apply to advances made to tenants. Branch, Sons & 
Company vs. DuBose et al., 21. 

2. The taking of personal security on note for supplies, etc., furnished, se- 
cured by statutory lien, not operate as waiver thereof. Story et al. vs. 
Flournoy, McGehee & Company, 56. 

3. Second counter-affidavit to foreclosure of lien not filed without allega- 
tion that facts were unknown at time of first. bid. 


4. Amended, such counter-affidavit cannot be after returned into court. 
Lbid. 


FEES. See Attorney and Client, 1-5. 
FORMER RECOVERY. See Pleadings, 12, 13, 17, 18, 21. 
FORTHCOMING BOND. See Claim, 8. 


FRAUDS—STATUTE OF. 

1. Where defendant paid $1,000 00 in part of purchase money and agreed 
to pay $3,000 00 more, and was placed in possession, these acts consti- 
tute such part performance as would take verbal contract out of opera- 
tion of statute. Wimberly vs. Bryan, 198. 

2. Substitution of third person for debtor and latter released, though in 
parol, not within statute. Anderson & Tucker vs. Whitehead, Eggles- 
ton & Company, 277. 
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3. Note given for cotton, subsequent to time of bargain, but antedated by 
maker, takes parol contract out of statute. PAz/lips vs. Ocmulgee 
Mills, 633. 

4. Exercise of ownership by purchaser over cotton, takes contract out of 
statute independently of note. Jézd. 


FRAUDULENT CONVEYANCE. See Dedtor and Creditor, 2, 5-11. 


GARNISHMENT. 

1. Dissolve, only a statutory bond will. Moore, Fenkins & Co,, vs. Al- 
len, 67. 

2. To adjudge that bond does not conform to statute, and therefore to deny 
plaintiff’s motion to enter up judgment on same, is to adjudicate the 
bond insufficient to dissolve. /did. 

3. Such judgment will bar any action by plaintiff, which depends for suc- 
cess upon holding bond sufficient to dissolve. Zdzd. 

4. Construing the bond as insufficient to dissolve, then the condition being 
to pay the eventual condemnation money so far as the money, etc., 
garnished shall be found liable to plaintiff’s demand, there is no breach 
until some judgment is rendered fixing the amount of such assets and 
finding them liable. did. 

5. In an action on the bond, the garnishee’s answer, later than the bond, 
not evidence for the plaintiffs, no judgment being shown which de- 
clares the garnishee liable for any amount, or that the effects admitted 
to have been in his hands, are subject to plaintiff’s demand. did. 

6. Practice in Augusta circuit of trying issue on traverse of garnishee’s 
answer before main suit, not interfered with. Wilson vs. Bank of 
Louisana et al., 98. 

7, Government is not subject to garnishment. /d7d. 

8. Officer of government, having possession of fund purely officially, not 
subject. did. 

g. It makes no difference that the government had only a de facto exist- 
ence, if this state, and the courts issuing the garnishment process, was 
in full accord with it. dzd. 

. The process of the courts of this state, which was in full accord with 
the Confederate government, having been used by plaintiff, he is es- 
topped from denying the dominion of that government, which was 
then de facto dominant. did. 

. Summons which requires agent of railroad to answer what he owes 
defendant, not sufficient to base judgment against company thereon. 
Varnell, ag’t, et al., vs. Speer, ag’t, 132. 

. Justice court, judgment rendered in against garnishee, who fails to an- 
swer within ten days after service, as soon as there may be judgment 
against defendant. /ontain vs. Bergen, 410. 

. Bond signed by plaintiff’s attorney as security, no ground for dismissing 
garnishment, especially where such attorney was only employed in the 
original suit. Purton vs. Wynne, 615. 

. Debtor by promissory note not protected by payment to third person 
after garnishment, if note be overdue. ézd. 

. Question is to whom did note belong when summons was served? As 
garnishee’s defense rests on holder’s title, latter’s acts and letters are 
admissible against him. Jéid. 

. Judgment against garnishee is ancillary to that against principal debtor; 
latter being discharged, former is fumctus officio. Hammett vs. Mor- 
ris, O41. 
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¥7. Therefore its transfer to principal debtor after judgment against latter 
has been discharged, conveys no title. Debt due by garnishee is valid, 
but judgment, as process for collection, is void. dzd. 


GUARDIAN AND WARD. 

1. Fraud in conduct of guardian alleged, statute of limitations of 1869 can- 
not be pleaded in bar to suit on bond, though ward became of age in 
1864 and married in 1868. Ordinary, for use, etc., vs. Smith et al., 15. 

. Estopped from proceeding against third person for property, wards are 
not by unproductive suit on guardian’s bond. Branch, Sons & Com- 
pany vs. DuBose et al., 21. 

. Appropriate property of ward for his benefit, guardian cannot without 
complying with forms of law; nor can purchaser from him, with no- 
tice, acquire title. dzd. 

. Plea by guardian that he had taken note of executor of father of ward in 
settlement of latter’s interest in estate, that executor had since become 
insolvent, etc., is demurrable. Speer vs. Tinsley et al., 89. 


. In settlement before ordinary and appeal therefrom, competent for 
wards to charge guardian with estate of deceased brother in his hands. 
Lbid. 

. If, during the entire trust, guardian has not expended more than the en- 
tire interest, he cannot be held liable for such profits, though he may 


have exceeded the amount thereof some years and fallen short others. 
Lbid.. 


HABEAS CORPUS. See Practice in the Supreme Court, 9. 


HOMESTEAD. 

1. Sheriff has no right to suspend sale because defendant’s petition in 
bankruptcy (with adjudication thereon) is produced, in which property 
levied on is claimed as exempt. Wheeler, sheriff, vs. Redding, 87. 

. Where execution is for debt antedating constitution of 1868, no excuse 
in sheriff for failure to sell, that land levied on had been set apart as a 
homestead. did. 

. Property cannot be exempted without the consent of the owner, express 
or implied. If wife applies and husband fails to interpose objection, 
his consent is implied; but if he objects, this consent is rebutted, and 
no homestead can be set apart out of his property. Bowen vs. Bowen, 
182. 

. Executors not estopped from attacking homestead by failure to resist 
fraudulent application made before grant of letters. <7l/en et al., ex- 
ecutors, vs. Marshall, 340. 

. Specific property for which purchase money is due, liable therefor, not- 
withstanding homestead. Loyless & Griffin vs. Collins, 370. 

. Property from which fund was raised, not having been embraced in ex- 
emption, court erred in ordering money paid to defendant in f. fa. 
Lbid. 

. The eleventh section of act of 1868, embodied in section 2025 of Code, 
authorizing sale of homestead, is in conflict with first section of sev- 
enth article of constitution. Roderts et ux. vs. Trammell, 383. 


. Exemption in bankruptcy only protects land to extent that it would have 
been protected on independent proceeding under state laws. Bush vs. 
Lester et al., administs ators, 579. 

g. Increased exemption allowed by constitution of 1868, not hold against 
judgment anterior thereto. did. 
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10. Complainant conveyed land to defendant by deed, taking note for pur- 
chase money. To defeat collection, defendant exchangéd this prop- 
erty for other, upon which he had homestead set apart. Billto make 
homestead liable not demurrable. <A/diter, if it appeared that debt was 
contracted prior to constitution of 1868. Greenway et ux. vs. Goss, 
588. 

. Money placed in hands of D. to be loaned to S. with which to purchase 
land, but not to be paid over until S. had obtained title and executed 
mortgage to secure repayment, constitutes debt for purchase money. 
Sale vs. Wingfield, adm’ r, 622. 


. Entire tract must be paid for before homestead can be taken in any part. 
Lbid. 

. Land conveyed under section 1969 of Code becomes creditor’s property, 
and no homestead can be taken therein until debt is paid. ohnson 
et al. vs. Grif. Bank. & Trust Co. et al., 691. 

. Usury avoids the title and homestead right remains. did. 

. General decree not subjecting any specific property to its payment, not 
necessarily superior to homestead right in land not directly involved 
in litigation. did. 

. Application resisted by creditor holding deed, which is attacked for 


usury, sale under judgment enjoined until homestead right is deter- 
mined. did. 


HUSBAND AND WIFE. 


1. A married ‘woman having separate estate in land, may dispose of same 
by ordinary deed. Brown vs. Kimbrough, adm’ x, et al., 41. 

2. Act of 1769 only applies to such conveyances of land by the husband as 
the wife may have an interest in. did. 


. Marital rights do not attach to property conveyed by husband in trust 
for benefit of wife. Fulcher vs. Royal et al.,ex’rs, 68. 

. Voluntary settlement on wife must be recorded within three months to 
be of avail against creditors without notice. did. 

. Homicide of another, right to recover limited to widow or children of 
deceased. Miller, adm’r, vs. Southwestern R. R. Company; Lovette, 
adm’r, us. Same, 143. 

. Rents of separate real estate, husband may be indebted to wife for. Such 
consideration will support deed from himtoher. Booker vs. Worrill, 
332: 

. Deed may be made directly to wife by husband without intervention of 
trustee. /bid. 

. In contest between creditors of husband and wife as to property, ques- 
tions are as to dona fides of indebtedness of husband to wife, and 
fraud or no fraud in the transaction, which the jury must decide. /ézd. 

. Capital invested belonging to wife, and business conducted, in good 
faith as hers, goods not subject to debts of husband contracted prior 
to commencement of business. A/iter, if husband be real owner. 
Keller vs. Mayer, Strauss & Baum, 4o6. 

. Agent of wife in management of separate estate, husband may be; any 
indebtedness to him by her on this account may be reached by gar- 
nishment. did. 

. Where it is sought to charge goods on grounds that they are proceeds of 
husband’s services, value of such services is pertinent. /dzd. 

. On the other hand the cost of husband’s support is admissible for wife. 
Lbid. 
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13. Marriage settlement executed and recorded in 1842, was embraced in 
act of December 30th, 1847, and had to be again recorded. Saze- 
more us. Davis, 504. : 

14. Settlement in this case operated duting second coverture notwithstand- 
ing intermediate divorce. bid. 

15. Joint property which cannot be partitioned, after divorce, equity will 
appoint receiver to collect rents, etc. Baggs vs. Baggs, 590. 


ILLEGALITY. 
1. Surety, defenses which may be set up by. Hambrick vs. Crawford, 335. 


2. Defenses may be set up in second affidavit, where legal excuse for not 
embracing them in first isset forth. dzd. 


3. That counsel advised against embracing omitted grounds, and also that 
included ground was sufficient, not legal excuse for omission, though 
counsel was mistaken in his opinion. id. 


4. Neither service nor appearance, illegality is proper remedy; if record 
shows service, return is conclusive until traversed according to law, 
unless court, with service, would have had no jurisdiction. Maund 
vs. Keating, 396. 

5. Illegal tax ordinance better resisted by injunction than illegality, when. 
Gould & Co. et al. vs. Mayor, etc., of Alanta, 678. 


IMPROVEMENTS. See Zenants in Common, 3. 


INDICTMENT. See Criminal Law, 6, 27, 30-32, 38, 47, 48, 59, 63, 64,67. 


INJUNCTION. 


1. Discretion in granting or refusing, not interfered with. Aayor, etc., of 
Savannah vs. Dehoney et al., 33; Baggs & Stephens vs. Keaton ; Sa- 
_vannah and Charleston Railroad Company vs. Central Railroad and 
Banking Company; Mariani vs. Mayor, etc., of Atlanta; Phillips 
vs. Gordon, 558. 

. Where judge fails to correct erroneous date to certificate attached to bill 
of exceptions, thus causing withdrawal of writ of error, equity will not 
enjoin judgment on account of such mistake, even though original case 
had merit in it. Smith, Son & Brother vs. Fouche et al., 120. 


. Undisputed allegation that complainant has been in possession of lands 
in city for thirty years, that the authorities have notified him to remove 
his fence therefrom or it will be done by them as an encroachment on 
a street, and that such land has never been dedicated or used as a 
street, requires that injunctions should issue. Shields vs. Mayor, etc., of 
Savannah, 150. 


. Mandamus directing sheriff to accept illegality and to refrain from sell- 
ing property, was prayed for. The judge ordered sheriff to accept 
illegality, or to show cause at the next term to the contrary, and in the 
meantime to suspend sale. Judgment was not an injunction which 
could be reviewed in summary manner. Wheeler, sheriff, vs. Walker, 
256. 

. Motion for injunction, on hearing of, defendant cannot insist upon hav- 
ing demurrer heard before presenting other defenses; but judge, in 
rendering decision, should first dispose of demurrer. Hamébrick vs. 
Crawford, 335. 

. Writ of error to refusal to dissolve injunction not heard in speedy man- 
ner provided by sections 3213, 3214. Those sections refer to granting 
or refusal to grant injunctions, receiverships, etc. Kaufman et al. vs. 
Ferst & Company et al., 350. 
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7- Amendment by addition of prayer for injunction against defendant, 
such relief not having been originally asked, he is entitled to opportu- 
nity to show cause. Aehler & Brother et al.vs. Pack Man. Company 
et al., 639. 

8. Illegal tax ordinance, better resisted by injunction than by illegality, 
when. Gould & Company et al. vs. Mayor, etc., of Atlanta, 678. 

9g. Homestead, application for, resisted by judgment creditor holding deed 
which is attacked for usury; sale by sheriff enjoined until right to 
homestead is determined. Yohnson et al. vs. Griffin Bank. and Trust 
Company et al., 691. 


IN PARI DELICTO. See Contracts, 10, 11, 14. 
INSANITY. See /usurance, 4-5. 


INSURANCE. 

1. Suit may be brought in any county in which company had agency lo- 
cated at time cause of action accrued. Merritt, adm’r, vs. Cot. States 
Life Ins. Co. 103. 

. Refusal to pay is waiver of sixty days’ time reserved by policy within 
which to make payment. did. 

. Where policy provided for its validity for a proportionate amount of the 
entire sum insured, in case of default in paying premiums, all the con- 
ditions, etc., embraced in policy for full amount attached to liability 
for fractional part. did. 

. Suicide, in case of, policy is void, unless it be clearly shown that mental 
condition of insured was such as to render him legally irresponsible 
for his acts. did. 

. Suicide, fact of, not itself evidence of insanity. id. 

. Life policy with participation in profits, contained this stipulation: «If, 
after the regular payment of not less than two annual premiums, an 
ordinary life policy should cease by the non-payment of premiums, 
then, upon written application of the insured within thirty days from 
the time of such ceasing (exclusive of thirty days grace,) a new policy 
will be issued for the amount of cash premiums in even hundreds of 
dollars received by said company ;’’ five regular payments were made, 
partly in cash and partly in notes; the cash amounted to $706 50 being 
more than the amount of two annual premiums; there was due on 
notes $568 50. He/d, that on abill for specific performance, the com- 
plainant is entitled to a paid up policy for $700 00. Hughes vs. Pied. 
& Arl. Life Ins. Co., 1112. 

. Stipulation that no action can be maintained on policy unless commenced 
within twelve months, binding. Underwriters’ Agency vs. Sutherlin, 
266. 

. Provision cannot be waived by local agent or adjuster, though, if such 
agent, by fraud, induce delay of suit, this may be an excuse. did. 

. Functions of local and adjusting agents. /é7d. 

. In marine risk, proof of damage by water is prima facie proof of dam- 
age by perils of navigation. did. 

. Reception of goods from carrier not discharge insurer, and is no evi- 
dence that damage did not occur in course of navigation. did. 

. Damage from water in consequence of improper storage, unless occa- 
sioned or acquiesced in by insured, is damage from perils of naviga- 
gation. bid. 

3. Insured, after selecting proper carrier, does not warrant diligence of car- 
rier, or that of any other person through whom consignment passes. /é7d. 
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14. To subject company to damages and attorney’s fees, demand for amount 
due sixty days before suit, and refusal to pay, must be plainly averred. 
Lester vs. Pied. & Arl. Life Ins. Co.. 475. 


INTERROGATORIES. F 

1. Deposition taken without commission, residence of witness need not ap- 
pear. Substantial compliance sufficient. Ary vs. Shehee, 208. 

2. Deposition excluded on motion of claimant as illegally executed, can- 
not be subsequently used by him. did. 

3. Answers covering only knowledge of party sufficient. If information 
and belief are desired, questions must be propounded to that end. Jéid. 

4. Case dismissed, interrogatories therein are out of court in absence of 
order or agreement to contrary. To authorize their use in subsequent 
suit, must be shown that witness is inaccessible. Bowie, adm’r, vs. 
Findly et al., 604. : 


JOINT AND SEVERAL LIABILITY. See Pleadings, 28. 


JUDGE—DISQUALIFICATION OF. See Landlord and Tenant, 5. 


JUDGMENTS. 

1. Administrator, judgment obtained against after land has been turned 
over to heir, has no direct lien thereon. ones vs. Parker, rz. 

2. Such judgment acquires no lien by reason of decree finding land subject 
thereto on bill filed by administrator against heir. did. 

3. To adjudge that bond given to dissolve garnishment, does not. conform 
to statute, and for that reason to deny plaintiff’s motion to enter up 
judgment on the same, is to hold that bond is insufficient to dissolve. 
Moore, Fenkins & Company vs. Allen, 67. 

. Such judgment will bar any subsequent action by plaintiff, which de- 
pends for success upon holding bond sufficient to dissolve. bid. 


. Though judgment de donis against executor be conclusive of assets at 
law, yet equity, on presentation of facts transpiring since judgment, 
showing it to be inequitable not to allow such conclusion to be rebut- 
ted, will interfere. Gause vs. Walker, ex’r, 129. 

. Parties not set out with such certainty to ascertain who are defendants, 
judgment cannot be rendered. Varnedl, agent, et al., vs. Speer, agent, 
132. 

. Exception to judgment allowing unc pro tunc entry on fi. fa., must 
be taken at term when rendered, otherwise it will not be heard on bill 
of exceptions sued out at trial term. Gwinn vs. Smith, 145. 

. Mortgagee may purchase the property when sold under tax f. fa., and 
if sale be fair, etc., his title will be good against judgment of older 
date than mortgage. did. 

. Illegal on face, judgment being, may be set aside at any time within 
seven years from rendition. ones, ex’x, vs. Killebrew, 153. 

. Award, covering matters not referred, though made judgment of court, 
set aside on motion. Richardson vs. Paine, guardian, et al., 167. 

. Portion of award within the reference, judgment sustained as to that 
and set aside as to balance. Jéid. 

. Receiver was appointed to take charge of mortgaged property, including 
choses in action for goods which had been sold. Judgments recov- 
ered against mortgagor by other creditors, before decree on bill, were 
entitled to proceeds of choses in action. Dowell et al. vs. Dickle & 
Company et al., 176. 
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13. Decree not set aside on motion, for defective allegations in bill, or for 
defective pleadings, as judgment. Remedy is by bill of review. Brown 
vs. Bennett, 189. 

14. A bona F ews purchaser of land with payment of part of purchase money, 
immediate entry thereon, and possession for four years prior to levy, 
discharged from lien of judgment, even though balance of purchase 
money was paid and deed taken within the four years. Morgan vs. 

Taylor, 224. 

. That defendant in f. fa. and purchaser agreed to keep the trade secret, 
not invalidate; simply a circumstance of suspicion. /dzd. 

. Judgment recovered December gth, 1861. In March, 1869, it was set 
aside because rendered for hire of slaves. In March, 1874, plaintiff 
moved to vacate said last order because based on a ground unknown to 
the law, etc. This motion was properly sustained. Be// vs. Hanks, 274. 

. Statute prescribing time with which judgment should become dormant 
was an act of limitation, and was suspended during the war. zd. 

. Notice of motion to vacate judgment should be given to adverse party. 
Lbid. 

. Administrator, judgment in favor of, on contract with him, collected by 
him after dismission. Hambrick vs. Crawford, 335. 

. Contest over administration in which defeated applicant claimed to be 
widow of deceased; judgment appointing opponent not estop her 
from claiming estate as widow and heir-at-law. Bradley vs. Briggs, 
adm’ r, 354. 

. Had letters been issued to her the heirs-at-law would not have been es- 
topped. did. 


. Privy in estate is unaffected by judgment adverse to predecessor’s title, if 
suit in which judgment was rendered was commenced after predeces- 
sor had transmitted all title. Raker vs. Womack, 399. 

. Land sold by defendant levied on within four years, yet, if plaintiff neg- 
lect to enforce levy for further term of four years, lien is lost. /dzd. 

. Justice court cannot set aside judgment and grant new trial. Fontaine 
vs. Bergen, 410. 

. But void judgment by justice may be disregarded in that court as well 
as elsewhere. did. 


. Order distributing money to mortgage in preference to ordinary judg- 
ment, no evidence, against stranger, of existence, amount, etc., of 
mortgage, nor of its rank compared with judgment. Dortic vs. Du- 
gas, 484. 

. Issue on good faith of four years’ possession of purchaser, that latter’s 
vendor procured or influenced defendant in f. fz., from whom he pur- 
chased, to take advantage of bankrupt act, irrelevant. Martin, adm’r, 
vs. Tweedell, 559. 

. That such vendor who held under deed made prior to bankruptcy, ad- 
vised defendant in f. fa. to take advantage of bankrupt act, to em- 
brace land in controversy in schedule, and to obtain injunction against 
execution, was relevant. did. 

29. Right judgment not reversed because predicated in whole or in part 
on wrong reason. Sadbattie, adm’r, vs. Baggs, 572. 

30. Discharge in bankruptcy not affect lien on land set apart as exempt, 
where judgment creditor has not submitted to jurisdiction of bankrupt 
court. Bush vs. Lester et al., adm’rs, 579. 

31. Jurisdiction transcended, judgment void either as estoppel or otherwise. 
Ponce et al.,vs. Underwood et al., 6or. 
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32. Equity, judgment at law bar to proceeding in, as to all defenses which 
might have been presented. Grubb, adm’r, vs. Kolb et al., 630. 

33. Garnishee, judgment against is ancillary to that against main debtor. 
Discharge of latter discharges former. Hammett vs. Morris, 644. 

34. Therefore, its transfer to principal debtor after discharge of judgment 
against him, passes no title thereto. Asa process for collection, it is 
extinguished. did. 

35. Counter-affidavit to foreclosure of crop lien and replevy bond given. 
Verdict simply that defendant was entitled to certain credit. Case 
thus stood until second term of court thereafter, when nunc pro tunc 
judgment was entered against the defendant and his sureties. Error, 
especially as it did not appear that sureties had had their day in court. 
Wicker vs. Woods & Co., 647. 

36. Objections on face of verdict urged against decree and overruled ; 
same matters may be included in motion for new trial subsequently 
made. Lake, guardian, vs. Hardee, 667. 

37. General decree not subjecting any specific property to its payment, not 
necessarily superior to homestead right in land not directly involved 
in litigation. ohnson et al., vs. Griffin Bank. & Trust Co. et al., 


691. 
JUDICIAL SALE. See Levy and Sale, 2, 6. 


JURISDICTION. 
1. Offense against law of United States must be prosecuted in United 
States courts. State courts have no jurisdiction. oss vs. State, 192. 
2. Foreign corporation, courts of this state have no jurisdiction of suit 7 
personam against, unless contract was made in Georgia, or the Geor- 
gia agent was connected therewith. Remedy is by attachment. Bawk- 
night vs. Liv. and Lon. and Globe Ins. Co., 194. 
3. Criminal proceeding in courts of limited jurisdiction, must show juris- 
dictional facts. Scroggins vs. State, 380. 
4. Lost will, copy of, superior court no jurisdiction to establish. Ponce 
et al., vs. Underwood et al., 601 
5. Judgment which transcends jurisdiction void either as an estoppel or 
otherwise. dzd. 
6. Incorporate manufacturing company, superior court has no jurisdiction 
to under constitution of 1868. Kehler & Bro. et al., vs. Fack Man. 
Co. et al., 639. 


JURY. 
1. That juror was on jury which tried the case at former term, no ground 
of new trial. Exercise of ordinary diligence would have discovered 
fact before trial. McDonald vs. Beall, 288. 
2. Question whether plaintiff had been evicted from certain lands is for 
jury to determine. Jdzd. 
. As also is question whether party, under writing in evidence, had title. 
Ibid. 
. Criminal cases, law may be read to jury by counsel subject to correction 
in charge. McMath vs. State, 703. 
. Grand jurors drawn, but names dropped from list before term at which 
they were to serve, competent to find bill. Williams vs. State, 391. 
. Jury, after charged with criminal case, can only be discharged before 
verdict is legally returned by consent or in case of mistrial. Volan 
vs. State, 522. 
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7. Affidavit of juror as to what he intended by verdict, inadmissible. Staf- 
ford vs. State, 591. 
8. Alleged partiality of juror completely purged, new trial refused. 
O’ Shields vs. State, 696. 
9. Medicine and necessaries, jury should be provided with. did. 


JUSTICE COURTS. 


1. Set aside judgment and grant new trial, justice court cannot. Fontaine 
vs. Bergen, 410. . 

2. Void judgment may nevertheless be disregarded in that court as well as 
elsewhere. bid. 

3. Final judgment may be rendered against garnishee who fails to answer 
within ten days after service, so soon as there may be judgment against 
defendant. /éid. 

4. Appeal dismissed by superior court, affirmed where it does not appear 
that amount involved exceeded $5000. Jéid. 


LABORER’S LIEN. See Zien, zo. 


LANDLORD AND TENANT. 


1. Landlord’s lien superior to factor’s. Smith, Son & Brother vs. Fouche 
et al., 120. 

2. Store-house not in condition suitable to purpose for which rented, and 
tenant damaged thereby, landlord liable. Whittle vs. Webster, 180. 


3. If, after premises have been rented, they become unfit for use, landlord 


is bound, on notice, to make repairs in reasonable time. /dzd. 

4. Lien, special, to entitle landlord to assert, must prove affirmatively that 
crop was raised on land. Sazlsbury, Respess & Company vs. Mc Kel- 
lar, 322. 

5. Distress warrant issued by magistrate who was son of plaintiff, not void. 
Act was ministerial. Zhornton vs. Wilson, 607. 

6. Except in cases of special liens for rent, landlord may distrain without 
previous demand. Suffiington vs. Hilley, 655. 


LAWS. 

1. Where words of prior act are omitted from Code, making material 
change in law, presumed to have been intentional. J//ler, gdm’r, vs. 
Southwestern R. R. Co. ; Lovette, adm’r, vs. Same, 143. 

2. Laws enacted for the setting apart, etc., of homesteads should be so con- 
strued as to harmonize with the voluntary character of the constitu- 
tional system. Bowen vs. Bowen, 182. 


LEVY AND SALE. 


1. Levy in 1869 not too stale to be enforced in 1875, especially where ille- 
gality or claim had been pending. ones vs. Parker, 11. 

2. Where legal title was in father, purchaser at sheriff’s sale, under me- 
chanic’s lien, without notice, protected, whether his money or that of 
daughter paid therefor. Fahn vs. Bleckley, 81. 

3. Sheriff has no right to suspend sale because defendant’s petition in bank- 
ruptcy (with adjudication thereon) is produced, in which property 
levied on is claimed as exempt. Wheeler, sheriff, vs. Redding, 87. 

4. Execution for debt ante-dating constitution of 1868, no excuse for fail- 
ure to sell that land had been set apartas homestead. dd. 
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. Where fact that there was no personalty on which to levy /. fa. was 
known to officer, entry may be made nunc pro tunc. Gwinn vs. 
Smith, 145. 

. Mortgagee may purchase property when sold under a tax execution, and 
if sale be fair, his title will be good against judgment of older date 
than mortgage. id. | 


. Property was sold under mortgage; 7. fa. of older date than mortgage 
and than homestead act of 1868, claimed proceeds; sheriff paid part 
of fund to mortgagee and balance to receiver appointed by ordinary to 
invest same in homestead. e/d, that rule absolute was properly en- 
tered againsthim. Zuglish, sheriff, et al. vs. Reid, et al., 240. 

. Forfeiture of recognizance irregular, and motion pending to set aside 
judgment, rule absolute should not issue against sheriff for failure to 
make money on execution. Salter et al. vs. Smith, gov., 244. 

. Bond for titles, defendant in possession under, after date of judgment, 
with part of purchase money paid, land liable though claimant, on 
purchasing from defendant, took deed direct from his vendor. Raw- 
son vs. Coffin, trust., 348. 

10. Entire estate should be sold and vendor paid balance due him; re- 
mainder applied to f. fa. first and thento claimant. did. 


LIEN. 


1. Note for money, etc., furnished by factor, secured by statutory lien, lat- 
ter not waived by taking personal security. Story et al. vs. Flournoy, 
McGehee & Company, 56. 


Second counter-affidavit to foreclosure of factor’s lien cannot be filed 
without allegation that facts were unknown at time of first. dd. 

. Such counter-affidavit cannot be amended after it has been returned. 
Lbid. 

. Verbal contract between W. & H., by which former was to furnish sup- 
plies with which to make crop, and latter was to deliver crop to former, 
who was to sell and reimburse himself, turning over surplus to H.: 
fleld, that no lien was created in favor of W. Ware vs. Simmons, 94. 

. Landlord’s lien superior to factor’s. Smith, Son & Brother vs. Fouche 
et al., 120. 


. Lien of recorded mortgage is good for twenty years. If claimant holds 
under mortgagor, lien is valid against him for that time. /7ry vs. She- 
hee, 208. 

. If mortgagee indulges mortgagor until he becomes insolvent, purchaser’s 
title will be protected; a/ter, if without consideration. did. 

. A bona fide purchaser of land with payment of part of purchase money, 
immediate entry thereon, and possession for four years prior to levy, 
discharges from lien of judgment, even though balance of purchase 
money was paid and deed taken within the four years. organ vs. 
Taylor, 224. ' 

. That defendant in f. fa. and purchaser agreed to keep the trade secret, 
not invalidate; simply a circumstance of suspicion. 7d. 

. Laborer, though a mechanic, who performs manual labor, entitled to 
laborer’s lien. Adams vs. Goodrich, 233. 

. Landlord’s special lien, to assert, must prove affirmatively that crop was 
raised on land. Saulshury, Kespess & Company vs. McKellar, 322. 

. Year’s support takes precedence of any lien with which deceased may 
have incumbered title, but not of liens which adhered thereto when he 
acquired title. Murphy vs. Vaughan, administrator, 361. 
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13. Mortgage on part of growing crop to secure advances need not be fore- 
closed as factor’s lien. It may be enforced under section 3371 of the 
Code. Stephens vs. Tucker, administrator, 543. 

14. Irregularities in foreclosure of crop lien, verdict not set aside on account 
of. Wickers vs. Woods & Company, 647. 

15. Except in cases of special liens for rent, landlord may distrain without 
previous demand. Suffington vs. Hilley, 655. 


LIMITATIONS—STATUTE OF. 

1. Suit on guardian’s bond by ward, and fraud on part of guardian al- 
leged; statute of limitations of 1869 cannot be pleaded in bar, though 
ward became of age in 1864 and married in 1868. Ordinary, for use, 
etc., us. Smith et al., 15. 

. Legal title in trustee and failure to sue until barred, cestuiz gue trusts 
also barred. Brady et al. vs. Walters, 25. 

. The act of 1869 isa bar to action commenced March 6th, 1874, on 
note dated and due in 1858, the maker of which removed from Geor- 
gia to Texas in 1859, and died there in 1863, although no adminis- 
tration was granted in Georgia until May, 1872. Simmons vs. Mosely, 
adm’ r, 35. 

. Possession for four years to defeat lien of judgment, must be actual. 
Insufficient to show that claimant had such possession as a deed gave. 
Eagle and P. Man. Co., vs. Bank of Bruns., 44. 

. Suit on October roth, 1872, on note due in 1861, by administrator ap- 
pointed on July 3d, 1871, barred by act of 1869. Alexander, adm’r, 
vs. Martin, adm’r, 56. 

. That the want of representation of creditor’s estate may prevent bar of 
act of 1869 from attaching, it must appear that suit was brought with- 
in nine months and fifteen days after five years’ indulgence, allowed 
by Code, expired. Wright, adm'’r, vs. Zitrouer, adm’r, 85. 

. Judgment, illegal on its face, may be set aside, on motion, at any time 
within seven years from its rendition. ones, ex’x, us. Killebrew, 
153: 

. New promise, to prevent bar, must be in hand-writing of maker, or 
subscribed by him, or by some authorized person other than the holder. 
Wright, adm’r, vs. Bessman, 187. 

. Acknowledgment in letter, to give new point from which statute is to 
run, must be definite. Sedgwick, assignee, vs. Gerding, 264. 

. Where defendant removed from state with intention not to return, but 
subsequently did return, time of absence should be deducted. <AZiter, 
if he was simply temporarily absent. did. 

. Stipulation in policy of insurance that no action shall be maintained 
thereon unless commenced within twelve months, binding. Under- 
writers’ Agency, vs. Sutherlin, 266. 

.. This provision cannot be waived by local or adjusting agent. If such 
agent, by fraud, induce delay of suit, sufficient excuse. did. 

. Judgment recovered Deceniber, 9th, 1861. In March, 1869, it was set 
aside because rendered for hire of slaves. In March, 1874, plaintiff 
moved to vacate said last order because based on a ground unknown 
to the law, etc. This motion was properly sustained. Be// vs. Hanks, 
274. 

. Statute prescribing time within which judgment should become dor- 
mant was an act of limitation, and was suspended during the war. 
Lbid. 

Land sold by defendant levied on within four years, yet if plaintiff neg- 
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lect to enforce levy for further term of four years, lien is lost. Ruker, 
us. Womack, 399. 

16, Issue whether purchaser had had such four years’ possession as would 
discharge judgment lien, injunction restraining sale but not the levy, 
irrelevant. A/artin, adm’r, vs. Tweedell, 559. 

17. In January, 1858, plaintiff obtained judgment against defendant and 
the execution issued thereon, was levied on December Ist, 1868. De- 
fendant in f#. fa. owned the property levied on until September, 1863, 
when he sold to a third person who took possession and so remained 
until 1866, when he sold to claimant who has since been in possession. 
On June Ist, 1869, claimant filed an affidavit of illegality to the afore- 
said levy, availing himself of the provisions of the relief act of 1868. 
What became of this affidavit the record fails to disclose. On De- 
cember 6th, 1873, he filed his claim: e/d, that the property was 
subject. oreman vs. Neal, 585. 


MORTGAGE. 

1. Mortgagee may purchase property when sold under tax f. fa., and if 
sale be fair, etc., his title will be superior to lien of judgment ante-dating 
mortgage. Gwinn vs. Smith, 145. 

. Where, in such case, mortgagor has had the land set apart as homestead, 
and, under direction of chancellor, has mortgaged the same, the fact 
that mortgagee, after purchase under tax /. fa., took deed from mort- 
gagor and wife, with approval of ordinary, not estop him from denying 
title in mortgagor subsequent to tax sale. bid. 

. Mortgagee, in consideration that no further obstacle should be interposed 
to enforcement of lien, agreed to allow fifty acres covered thereby to 
son and attorney of mortgagor. On trial of issue as to who was enti- 
tled to proceeds of this tract, competent to show that mortgagor had 
not complied with contract. Green, ex’x, us. Akers, 159. 

. Receiver was appointed to take charge of mortgaged property, including 
choses in action for goods which had been sold. Judgments recovered 
against mortgagor by other creditors, before decree on bill, were en- 
titled to proceeds of choses inaction. Dowell & Co. et al. vs. Dickle 
& Co. et al., 176. 

. Deed from mortgagor, with seven years’ possession, not create prescrip- 
tive title as aginst mortgage, where latter was legal and recorded in 
time. Fry us. Shehee, 208. 

. Claimant, on issue with mortgage #. fa., may set up any defense so far 
as necessary to protect his rights without making defendant in f. fa. a 
party. did. 

. Mortgage fi. fa. need only be introduced; if record of foreclosure be- 
comes material to claimant, he can introduce it. Jézd. 

. Lien of recorded mortgage is good fortwenty years. If claimant holds 
under mortgagor, lien is valid against him for that time. did. 

. If mortgagee indulges mortgagor for consideration until he becomes in- 
solvent, the purchaser’s title will be protected ; after, if without con- 
sideration. did. 

. Actual notice of mortgage to agent who purchases for principal, is notice 
to latter. bid. 


. Growing crop, part of may be mortgaged, if capable of identification by 
parol evidence. Whether identified or not is question for jury. Ste- 
phens vs. Tucker, adm’r, 543. 

. If number of bales of cotton mortgaged, were delivered at the ware- 
house agreed upon in the instrument, this would be sufficient identifi- 
cation. bid. 
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13. Growing crop, part of covered by ‘mortgage to secure note given for ad- 
vances with which to make the same, foreclosure may be under section 
3571 of Code. did. 

14. Joint and several note and mortgage given for land. Purchasers divided 
land, executing, each to the other, a quit-claim deed. One sold his 
portion and died insolvent. The other died solvent and his admin- 
istrator was compelled to pay off note. He cannot enforce contribu- 
tion from vendee of other purchaser, although he took with notice of 
mortgage. Clark, adm’r, vs. Warren, 575. 


15. Unforeclosed mortgage cannot claim money in court for distribution. 
Thornton vs. Wilson, 607 ; Sims vs. Kidd, for use, et al., 626. 

16. Failure of senior mortgagee to apply payment to mortgage, as directed 
by mortgagor, not give right of action to junior mortgagee. Sims vs. 
Lester et al., adm’rs, 620. 

17. Holder of unforeclosed mortgage made party to money rule, has prior 
equity to proceeds of property over holder of order on sheriff from 
mortgagor, latter being insolvent. Sims vs. Kidd, for use, et al., 626. 


MUNICIPAL CORPORATIONS. 


1. Bound to keep streets and sidewalks in safe condition for travel. A/ayor, 
etc., of Milledgeville vs. Cooley, 17. 


2. Evidence of absence of means with which to keep same in repair, irrel- 
evant. bid. 

3. Undisputed allegation that complainant has been in possession of land 
in city for thirty years, that the authorities have notified him to remove 
his fence therefrom or they will remove it as an encroachment upon a 
street, and that said land has never been dedicated or used as such, 
requires the writ of injunction. Shze/ds vs. Mayor, etc., of Savannah, 
150. 

. Convicts may be hired to municipal corporations within the county un- 
der section 4814 of Code, as amended by act of 1874. Lark vs. 
State, 435. 

. Cellar doors left open, corporation liable to damages resulting there- 
from, when. Chapman vs. Mayor, etc., 566. 

. If such negligent use has continued for long time, notice presumed to 
city. Lbzd. 

. Bridge, though within limits of town, may belong to county; if recog- 
nized by both as property of latter, obligation to repair is on latter, 
and this duty includes whatever contiguous to it is necessary to give 
access thereto. Daniels vs. Intendant, etc., of Athens, 609. 

. If bridge was built by authority of county, obligation to repair is on 
county, no matter in what proportion county and town contributed to 
rebuild. did. 

. That town voluntarily repaired same, not change obligation, nor does it 
constitute dedication by county to town. did. 

. If embankment leading thereto was not necessary part of bridge, but 


was part of streets of town, duty to repair same would be on latter. 
Lbid. 


NEGOTIABLE INSTRUMENTS. 
1. Specifics, note payable in, may be sued in short form. Bank of Ameri- 
cus us. Rogers, 29. 
2. Negotiable note imports that it was given for consideration, and onus is 
on defendant, who pleads no consideration, to show fact. Row/and, 
executor, vs. Harris, 141. 
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. No defense to action on note that plaintiff made false and fraudulent 
representations to defendant, touching a matter wholly disconnected 
with the note, whereby defendant was damaged. Jnugram vs. For- 
dan, 356. 

. Debtor by note not protected by payment to third person after garnish- 
ment, if note be overdue. Burton vs. Wynn, 615. 


. Protest need not be shown in suit against drawers of domestic bill of 
exchange not made to be negotiated at chartered bank. Pannell & 
Fones vs. Phillips, Fr., & Co., for use, 618 ; High vs. Cox, 662. 

. Draft on firm accepted by partner in individual name, partnership 
bound. did. 


. Note dated November gth, 1864, to pay, three years after date, certain 
amount of cotton, consideration of which was like amount of cotton 
then advanced, not within scaling ordinance. Phillips vs. Ocmulgee 
Mills, 633. 

. Holder gave time to acceptor, and told drawer that acceptor had ar- 
ranged draft with him, whereby drawer allowed, in settlement with 
acceptor, amount of draft. Two or three years afterwards, acceptor 
having become insolvent, suit was brought against drawer: /e/d, that 
he was discharged. High vs. Cox, 662. 


NEW TRIAL. 


1. Immaterial error, no ground of. Branch, Sons & Co. vs. DuBose et 
al.. 21; Eagle & P. Man. Co. vs. Bank of Bruns., 44; Carmichael 
vs. Greer, Lake & Co., 116; Guilmartin & Co. vs. Stevens et al., 
203; Fry us. Shehee, 208 ; Thurmond vs. State, 600, O’ Shields vs. 
State, 696. 

. Evidence conflicting, new trial refused. Thompson vs. State, 47 ; Elliott 
vs. Pinkus et al., 163, Archer et al. vs. Heidt, 200; Morgan vs. 
Taylor, 224; Mixon vs. Pollok, 321; Gilmore vs. Bangs, for use, 
403; Mitchell vs. State; Hamilton vs. Phillips, Fr.; Harrell vs. 
Flanegan, Abell & Co.; McLendon & Stephenson vs. Daniel, 556 ; 
Thurmond vs. State, 600 ; O’ Shields vs. State, 696. 


. Judge fails to correct erroneous date to certificate attached to bill of ex- 
ceptions which causes withdrawal of writ of error, equity will not 
grant new trial though there was merit in the original case. Smith, 


&. 


Son & Bro. vs. Fouche, et al., 121. 


. Newly discovered evidence of witness who was sworn on trial, no 
ground of newtrial. Z//iott vs. Pinkus et al., 163; Archer et al. vs. 
Heidt, 200. 

. Newly discovered evidence which was cumulative and for purpose of 
impeaching witness, no ground of. Bowen vs. State, 169. 

. Witness called by adverse party fails to remember fact on trial, but af- 
terwards recalls it, having refreshed his memory from a memorandum ; 
no ground for new trial. Archer et al. vs. Heidt, 200. 

. Evidence to support verdict, new trial refused. Fry vs. Shehee, 208 ; 
Bird vs. State, 317; Thompson vs. Ga. R. R. & B. Co. 458; Bowie, 
adm’r, vs. Findly et al., 604. 

. County court cannot entertain motion for new trial. Daniel vs. State, 222. 


. Where motion was overruled by county court and certiorari issued to 
such judgment, the whole record being before superior court, compe- 
tent to consider error assigned. did. 

. Newly discovered evidence to be ground of, diligence and absence of 
earlier knowledge on part of counsel must be shown. Morgan vs. 
Taylor, 224. 















742 





INDEX. 


11. Error in charge calculated to divert minds of jury from true issue, new 
trial granted unless evidence be so decisive as to have required verdict 
notwithstanding such error. Jéid. 


12. Fact that juror was on jury which tried case at former term, no ground 
of. Exercise of ordinary diligence would have made discovery before 
trial. A-Donald vs. Beall, 288. 


13. Circumstantial evidence, cases of peculiarly for jury. Fraser vs. State, 
S25: 

14. Verdict against all of the defendants, which, as to some of them is 
wholly unwarranted, cannot stand. Wadley, Fones & Co. vs. Fones, 729. 


15. Mere moral justice will not uphold a verdict. Legal justice, what con- 
stitutes. bid. 


16. Judge, at chambers, cannot entertain original motion for new trial. 
Brinkley vs. Buchanan, judge, 342. 

17. Justice court no authority to set aside judgment and grant new trial, but 
void judgment may be disregarded by it as by other courts. Fontaine 
us. Bergen, 410. 

18. Incompetency of juror relied on as ground for new trial, and one of 
numerous attorneys representing movant, fails to file affidavit as to his 
ignorance, he will be presumed to have known the facts. Browz vs. 
Oattis, 416. 

19. Admission of testimony not objected to, no ground of. bid. 

20. Discretion of court granting new trial not interfered with. d7d. 


21. That memorandum by counsel on document in evidence was not erased 
according to promise in open court, but went to jury, no ground of 
new trial where there is ample evidence to support verdict. Bryant 
et al. vs. Booze, 438. 

22. Granting rule zsz and entry of same on minutes, even with supersedeas, 
not authenticate matters of fact alleged in motion. Truth of such 
facts must appear by some direct statement of judge. Thompson vs. 
Georgia R. R. and Banking Co., 458. 

23. Motion to set aside verdict and motion for new trial distinguished. Vo- 
lan vs. State, 521. 

24. Verdict contrary to law, new trial ordered. Morris vs. Shaw, 557. 


25. Newly discovered evidence, facts known to be susceptible of proof by 
certain witness at time of trial, not operate as. Zid/ey vs. State, 557. 

26. Newly discovered evidence merely cumulative, no ground of. Viles vs. 
State, 557. 

27. Discretion not abused in ordering new trials in these cases. Mercer vs. 
Robert; Durden & Bro. et al. vs. Austell; Cohen & Menko vs. So. 
Ex. Co., 558. 

28. Newly discovered evidence of facts within knowledge of witnesses ex- 
amined on trial, not authorize. Phillips vs. Ocmulgee Mills, 633. 


29. Though court erred in isolated portions of charge, yet, when taken as 
whole, law of case was, in substance, presented, and verdict right, new 
trial not ordered. bid. 


30. Objections arising upon face of verdict urged against making of decree 
and overruled ; same matters may be included in motion for new trial 
subsequently made. Lake, guardian, vs. Hardee, 667. 

31. Newly discovered evidence to effect that witness, who has died since 
testifying, made previous statements in conflict with his evidence, no 
ground for newtrial. /ézd. 


32. Want of fullness in verdict, or failure to embrace therein every material 
issue of fact, is cause for new trial in an equity cause. did. 
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33. Witnesses examined as to condition of pistol used, and as to whether or 
not defendant shot deceased, all additional evidence on these points is 
cumulative. O’ Shields vs. State, 696. 


NON-SUIT. See Practice in Superior Court, 6. 
NOTICE. See Vendor and Purchaser, 8-10. Trusts, 8, 10, 11. 


NUISANCE. 
1. Stopping or impeding a private way is a private nuisance. Salter vs. 
Taylor, 310. 


2. May be abated by a proceeding before two justices and a jury, under 
sections 4094 and 4098 of Code. did. 


PARTITION. See Zguity, 23. 
PARENT AND CHILD. See Husband and Wife, 5. 


PARTNERSHIP. 
1. Letter stating writer to be interested in firm, and requesting that goods 
be sold to firm on time, charges writer, as partner, for all goods sold 
until notice of dissolution. Carmichael vs. Greer, Lake & Co., 116. 
. Retiring partner must give and prove notice to protect himself. did. 


. Letter, in this case, imports interest as partner and not liability as guar- 
antor. did. 


. To constitute one a partner as to third persons, only necessary that he 
should hold himself out as such, though he be not in fact interested in 


profits and losses. did. 


. Not error to exclude fact that other partner, in absence of litigating de- 
fendant, used firm name in other transactions. dd. ; 


. Suit against survivor and administratrix of deceased partner. Plaintiff 
dismissed as to former. No allegation that firm was insolvent though 
survivor had gone into bankruptcy individually. No issuable defense 
being filed on oath, judgment was rendered against the administratrix 
alone: /fe/d, that the judgment should be arrested, the administratrix 
having been absent from the state, and having had no notice that the 
case had been dismissed as to her co-defendant. Puxdlen, adm’x, vs. 
Whitfield, 174. 

. Law firm which undertook to collect for percentage on amount realized 
dissolved; partner who remained in charge of case bound by original 
contract as to fees. Afoses vs. Bagley & Sewell, 28}. 


. Bill by one partner against others for settlement of discontinued busi- 
ness, also for share of profits in other business not discontinued, ver- 
dict for profits of latter business accruing after commencement of suit 
not sustained, especially as the bill did not seek, or the verdict provide 
for, a settlement of such business. Wadley, Fones & Company vs. 
Fones, 329. 

. Suit against partners for share of past profits, verdict should be against 
those only who have received more than their proportion, unless some 
reason appears why others should refund. 07d. 

. When firm charges certain members with exclusive management of 
business, agreeing that they shall pay over to each of the others, sepa- 
rately, his share of the profits,each member may sue separately, at 
law, therefor. did. 


. But suit must be in county where managing partners reside. did. 





744 INDEX. 


12. Articles deny to one power to purchase without written consent of other 
two, sales made to one by persons with notice, for use of firm, without 
such consent, held made on individual credit of partner. Radcliffe & 
Lamb vs. Varner & Ellington, 427. 

. Produce of business to be sent to certain factors and held till sold by 
consent of all the partners; purchaser with notice, on sale without 
such consent, acquires no title. did. 

. Proceeds of firm property realized by wrongful sale not subject of set-off 
in suit against some of the partners only. Other member should be 
brought in and equitable grounds alleged. bid. 

. Creditors having in hand firm assets which they claim as their own un- 
der purchase from one partner, not bound by promise made to other 
partners to sell and apply proceeds to debt, if promise is retracted be- 
fore acted on. bid. 

. Value of partner’s interest when sold, cannot be shown by proof of 
transactions of firm with third persons after sale; nor by judgments 
against new firm. Dortic vs. Dugas, 484. 

. Declarations as to value of partner’s interest, not connected with any 
specific statement touching property, liabilities, etc., are not represen- 
tations of fact, but expressions of opinion. dzd. 

. Separate firms doing business in different states, but composed of same 
persons, bankruptcy of one firm covers debts and assets of both. Ba/- 
lin & Co. et al., vs. Ferst & Co. et al., 546. 

9. Draft on firm and acceptance by partner in individual name, binds 
partnership. Pannell & Fones, vs. Phillips, jr., & Co., for use, 618. 


PAWN. 

1. Tender on day debt became due terminates right of creditor to retain 
possession of pledge held as collateral security. M/cCalla vs. Clark, 
53: 

2. If debtor be in default, the refusal of the creditor to return pawn on ten- 
der, will not constitute conversion, if, on same day, before situation of 
parties is changed, he retract his refusal and offer to restore pledge if 
tender be enlarged so as to cover charges which he has lawfully paid. 
Lbid. 

3. Assessments upon stock pawned to creditor, paid by him, are charges 
upon it which must be refunded by debtor. 02d. 

4. Debt and charges are pertinent matters, by way of recoupment or in 
mitigation of damages, on trial of trover for conversion of pledge. 


PEDDLER. See 7ax, 7. 
PERSONALTY. See Z£vidence, 14, 15. 


PLEADINGS. 

1. Where original debt was barred, but plaintiff relied on new promise to 
‘pay part thereof which was cause of delay in suit, the detriment aris- 
ing from such delay should be distinctly alleged. Stovall vs. Hairs- 
ton, 9. 

2. Facts not set out with sufficient fullness, remedy is by special demurrer 
so as to give plaintiff opportunity toamend. Ordinary, for use, etc., 
vs. Smith et al., 15. 

3. Specifics, note payable in, may be sued in short form, authorized by act 
of 1847. Bank of Americus, vs. Rogers, 29. 

4. Cause of action apparent from declaration and copy contract attached, 
sufficient. bid; Lester vs. Pied. and Arl. Life Ins. Co., 475. 
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. Act of August 23d, 1872, which authorizes persons other than defend- 
ants of record to make defense to actions, unconstitutional, as body 
differs from title. Vat. B’’. of Aug., vs. So. Por. Man. Co. et al., 36. 


. That plea containing substantial defense concludes improperly, no ground 
to strike. McCalla vs. Clark, 53. 

. Claim which sets out deed demurred to, execution of deed is thereby ad- 
maited, and claim will not be dismissed for want of probate to admit 
deed to record. Fulcher, vs. Royal et al., ex’rs, 68. 

. If any part of plea be good in substance, general demurrer should be 
overruled. But court should direct uncertainty cured by amendment, 
and if party refuses to amend, plea should be stricken as on special 
demurrer. Finney, vs. Cadwallader, trustee, 75. 

. Cause of action defectively set forth, cured by verdict. Aug. and Sum. 
R. R. Co., us. Renz, 126; Wilson & Co. vs. Sprague Mow. M. Co., 
672. 

. Parties not set out with sufficient certainty to ascertain who are de- 
fendants to suit, judgment cannot be rendered. Varnell, agent, et al., 
us. Speer, agent, 132. 

. To suit for balance of purchase money defendant pleaded that plaintiff 
and W. had agreed that he should pay such balance on a note held by 
W. against plaintiff. A demurrer thereto was properly sustained. The 
plea showed no vested interest in W. which would prevent the revoca- 
tion of any authority given him by plaintiff. Wimberly vs. Bryan, 198. 
. General issue, record of former recovery inadmissible under. Only 
such evidence admissible as disproves plaintiff’s cause of action; all 
matters in satisfaction and avoidance must be specially pleaded. ones 
vs. Lavender, 228. 


. Former recovery admissible under plea setting up former suit, unless ob- 
jected to on account of insufficiency in plea. bid. 
. Statement in bill of exceptions that evidence was objected to without 
specifying ground, not reach defective pleading. bid. 
. Demurrer to defective plea comes too late after all the evidence is in 
which could have been admitted under it if duly amended. did. 
. Demurrer to plea presumed to have been general; unless it appears in 
the bill of exceptions that it was special, the supreme court will not 
pass on the form, but only on the substance. bid. 
. Where the plaintiff might, without any new act on the part of defendant 
after a former suit was commenced, have sustained damage between 
the time of instituting that suit and the time of instituting the present 
suit, and such damage might have resulted from the same positive acts 
complained of in the former suit by reason of the longer continuance 
of the state of things which those acts established, a verdict for de- 
fendant in the former suit is not conclusive upon the plaintiff in the 
latter. bid. 
. Identity between the two suits complete, record of former is complete 

bar, whether pleaded technically as an estoppel, or given in evidence. 
Ibid. 
. Rule enough in Georgia pleading to require that al//egata et probata 
should correspond. Story vs. Kemp et al., 276. 
. Strict pleading not required in justice courts, and omission of word 
“as”? before executor, not vitiate proceeding. Dorsey, ex’r, vs. 
Black, 315 ; Fry vs. Shehee, 208. 
. Former recovery to be valid plea, must show both parties bound. Brad- 
ley vs. Briggs, adm’r, 354: 

VOL. Lv. 48. 
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22. Ejectment, in pleading usury for purpose of avoiding deed, same partic- 
ularity as in actions for money unnecessary. Carswell vs. Hartridge, 
qi2. 

23. Fraud or duress relied on to defeat deed, facts constituting same must 
be specially set forth. did. 

24. Motion for new trial, even when rule wisi is granted thereon, is but 
pleading ; the rule, until made absolute, is no judgment of court adjudi- 
cating matters of fact stated in motion. Thompson vs. Ga. R. R. & 
B. Co., 458. 

. Where plea of security sets up discharge by act of creditor which in- 
creased risk, facts must be alleged. Stewart, adm’r, vs. Barrow, ex’r, 
604. 

. Corporation, in action on contract, need not aver how, or by what au- 
thority, it was incoporated, nor allege itself to be a corporation. Wé- 
cox & Co. vs. Sprague Mow. M. Co. 672. 

. If requisite, defect cured by verdict. did. 

. Where agent of several insurance companies as principal, and others as 
securities, obligate themselves to each of said companies, conditioned 
on the faithful performance by said agent of his duties, joint suit by 
companies cannot be maintained. Germania F. Ins. Co. et al., vs. 
Hawks et al., 674. 


PLEDGE. See Pawn. 


POWERS. 

1. Authority to collect amount due to plaintiff and appropriate it to claim 
against latter, revoked by suit by plaintiff against debtor. Wimderly 
vs. Bryan, 198. 

. Power in trustee, with consent of life tenant, to sell, mortgage, or other- 
wise dispose of property, reinvesting proceeds subject to same uses, not 
authorize mortgage to secure debt contracted in trustee’s business as a 
merchant. Guilmartin & Co. et al. vs. Stevens et al., 203. 

. Power of appointment annexed to estate for life, not abridged by subse- 
quent direction in same will, that in case tenant for life, who is donee 
of power, shall marry, she and her husband shall give bond for the 
forthcoming of the property at the termination of the life estate “to be 
disposed of as before mentioned,” there being no disposition before 
mentioned, other than that involved by an exercise of the power. ew 
et al. vs. Potts, ex’r, 420. 

. Neither the marriage of the tenant for life, nor the failure to give bond 
after marriage, curtailed the power. did. 

. Power of disposition in testator’s widow, unlimited as to beneficiaries, 
may be exercised in favor of second husband. Jéid. 

. That the exercise of a limited power in respect to one-half the property 

‘ was collusive or illusory, not invalidate exercise of unlimited power as 
to other half. Jézd. 

. Perversion of power, what constitutes, is question for court; whether 
evidence establishes perversion, is for jury. Jdzd. 

. Abuse of power not corrected at instance of beneficiaries who, by fair 
sale, have parted with their interest. ./bzd. 

g. Although mayor of Macon, in conveying certain advance fronts, (form- 
erly street or common,) could only convey to owners of lots abutting 
thereon, yet, where one of such owners was a trustee, holding for use 
of woman and child, as tenants in common, the mayor’s deed would 
not necessarily vest a like estate ; but might, by express declaration of 
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trust to that effect, convey estate for use of woman for life, with re- 
mainder to child. Bazemore vs. Devis, 504. 


PRACTICE IN EQUITY. See Equity, 1, 4,6, 9, 14, 16, 17, 19, 27-30. 


PRACTICE IN THE SUPERIOR COURT. 


1. Special demurrer, remedy is by, where facts are not alleged with suffi- 
cient fullness, in order to give plaintiff opportunity to amend. Ordi- 
nary, for use, vs. Smith et al., 15. 


. Movant may dismiss motion after court has orally announced its purpose 
to grant same. Cherry vs. Home Building and Loan Association, 19. 


. Plea stricken on demurrer, testimony to support defense set out therein 
should be excluded. Speer vs. Tinsley et al., 89. 


. Practice in the Augusta circuit of trying the issue on traverse of gar- 
nishee’s answer before suit against principal debtor, not interfered 
with. Wilson vs. Bank of Louisiana et al., 98. 


. Admission agreed upon by counsel, as to facts in case, not withdrawn 
after position of parties has been substantially changed. 6d. 


. Some testimony supporting case, error to non-suit, even if evidence 
would have been excluded if objected to. ones, assignee, vs. Mobile 
and Girard Railroad Cowpany, 122, 

. Agreement as follows: “By the agreement of counsel that the consid- 
eration in the above stated case was that of negro property—ordered 
that the judgment be set aside :’”’ He/d, that the consent of counsel ex- 
tended only to the nature of the consideration, and not to the rendi- 
tion of the judgment. ones, executrix, vs. Killebrew, 153. 


. Request to deliver written charge, error to make verbal additions. Fry 
vs. Shehee, 208. 


. Testimony excluded as illegal on motion of claimant, cannot be invoked 
by him as legal for other purpose. dzd. 


. Counsel are required to know on what dockets their cases are entered. 
Want of knowledge resulting in absence of preparation, no ground to 
postpone. did. 


. Where witness referred to book in his pocket as containing statement of 
account material to issue, court should require its production. Daniel, 
vs. State, 222. 

. Even though party might urge principle of estoppel yesulting from sale, 
yet he may consent that proceeds shall stand in place of property, and 
will be bound by judgment rendered on this basis. Murphy, vs. 
Vaughn, adm’r, 361. 

. Declarations respecting title admitted without objection, there being 
some evidence of an accompanying possession, but also strong proof 
to the contrary, court should leave final determination of this ques- 
tion to jury. Brown vs. Oattis, 416. 

. Intricate case called late on Saturday, last day of term, should be post- 
poned to next term. In no event should arguments be curtailed to 
extent disproportionate to materials to be handled. VanDyke, vs. 
Martin et al., 466. 

. Verdict in action on contract where no defense is filed on oath, illegal. 
Lester, vs. Pied. and Arl. Life Ins. Co., 475, 


. All of letter need not be read by party introducing. Either party may 
read therefrom. /dzd. 

. Receivers, leave te sue improvidently granted, should be revoked. 
Henderson, vs. Walker et al., receivers, 481. 
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18. Judge may direct amendment of pleadings. Bazemore, vs. Davis, 504. 

19. Discovery waived, jury may be cautioned during reading of answer, 
that it is not to be regarded as evidence. did. 

20. Concluding counsel cannot read or comment upon authorities which are 
neither read nor produced in the opening. Court has no power to 
compel him to furnish books to opponent. /ézd. 

21. If court agrees with counsel, judge may so state when argument opens 
or afterwards, in order to render unnecessary production of authority. 
lid. 

22. Court may ask counsel, in presence of jury, why certain clause of muni- 
ment of title in evidence should not be construed to have legal effect 
adverse to right claimed. did. 

23. Counsel interrupting another for misstating testimony should address 
court, When this rule is violated, court may, in peremptorily putting 
end to irregularity, observe to jury, that when counsel differ, it is their 
function to decide. did. 


PRACTICE IN THE SUPREME COURT. 

1. New trial not ordered because of error in overruling challenge to array 
of jury, when ground of challenge does not appear. Thompson vs. 
State, 47. 

. Exception to judgment allowing xunc pro tunc entry must be taken at 
term when rendered, otherwise it will not be heard on bill of excep- 
tions filed at trial term. Gwinn vs. Smith, 145. 

. Statement that evidence was objected to without specifying ground, not 
reach defective pleading. ones vs. Lavender, 228. 

Unless demurrer to plea appears to have been special, supreme court 
will pass only on substance and not on form. /ézd, 

. Suggestion of diminution of record should be made in writing, verified 
by affidavit on or before the calling of the case. Cory us. State, 276. 

. Where record shows that the offense was charged to have been commit- 
ted with the consent of the owner, when it should have been without 
such consent, conviction in court below cannot be sustained, Jézd. 

. Mandamus directing sheriff to accept illegality and to refrain from sell- 
ing property, was prayed for. The judge ordered sheriff to accept 
illegality, or to show cause at next term to contrary, and in the mean- 
time to suspend sale. Judgment held to be interlocutory, and not subject 
to review until case was disposed of. Wheeler, sheriff, vs. Walker, 256. 


. The judgment was not an injunction, did. 

. Writ of error to refusal to dissolve injunction not heard in speedy man- 
ner provided by sections 3213, 3214 of Code. Such sections refer 
granting or refusal to grant injunctions, receiverships, etc. Kaufman 
et al., us, Ferst & Co. et al., 350. 

. Such writ of error not dismissed because returnable to term in session, 
but, at the option of plaintiff in error will be entered for next term. 
Ibid. 

. Writ of error to judgment on Aadeas corpus not dismissed because time 
covered by sentence has expired before argument. Lark vs. State, 4375 

. For the bill of exceptions to show that a rule #7s¢ was granted upon a 
motion for new trial which alleged certain grounds, that the new trial 
was refused, and such judgment excepted to, no verification of mat- 
ters of fact alleged in motion. Thompson vs. Georgia Railroad and 
Banking Company, 458. 

3. Facts, to be accepted as true, must be verified by some direct statement 
of judge. bid. 
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14. Record not enable court to examine alleged errors, judgment will be 
affirmed. Van Dyke vs. Martin et al., 466; Nicol & Davidson vs. 
Crittenden, 497 ; Varner et al. vs. Varner et al., 573. 

15. Exceptions pendente lite, not adjudicated until case is disposed of below. 
Ballin & Co. et al. vs. Ferst & Co. et al., 546. 

16. Right judgment not reversed because predicated in whole or in part on 
wrong reason. Sabattie, adm’r, vs. Baggs, 572. 

17. Approval of brief of evidence by court must appear. Spencer et al. vs. 
Georgia R. R. and Banking Co., 584. 

18. Cross-bills of exception sued out, constitute distinct cases, and full costs 
must be taxed ineach case. Kehler & Bro. et al. us. Fack Man. Co. 
et al., 639. 

19. Record cannot be waived by agreement of counsel. Hammett vs. Mor- 
ris, 644. ; 

20. Where, pending motion to dismiss on account of absence of record, it 
arrives, and it appears that such paper would have been forwarded in 
time had it not been for the act of the moving party, the writ of error 
will not be dismissed. did. 


PRESCRIPTION. 
1. Fraud necessary to defeat title by, must be such as affects conscience 
with bad faith. Brady et al. vs. Walters, 25. 
2. Deed from mortgagor with seven years’ possession, not create prescrip- 
tive title as against mortgage where latter was legal and recorded in 
time. Fry vs. Shehee, 208. 


PRESUMPTIONS. 

1, Where words of prior act are omitted from Code, presumed to have 
been intentional. Aller, adm’r, vs. Southwestern R, R. Co. ; Lovette, 
adm’r, us. Same, 143. 

2. Where one of several attorneys fails to mgke affidavit to his ignorance 
of material fact, he will be presumed to have had knowledge, Brown 
vs. Oattis, 416. 

3- Original of recorded deed in possession of person in another state, not 
a party to suit, there is no presumption that a notice to produce would 
be available. ‘/dzd. 

4. Remote consequences of acts, person not presumed to intend. Micol & 
Davidson vs. Crittenden, 497. 

5. Fraudulent intent of sale, not presumed as matter of law. bid. 

6. Failure to produce evidence within power of party, presumed prejudi- 
cial, but jury must determine whether case on trial is one in which 
such presumption arises. d7d. 

7. Cellar doors opening on sidewalk continuously left open, notice pre- 
sumed to city authorities. Chapman vs. Mayor etc., of Macon, 566. 


PRINCIPAL AND AGENT. 


1. Act of agent under seal, ratification must be with same solemnity. Po/- 
lard & Co., vs. Gibbs, sheriff, et al., 45. 

2. Garnishment requiring agent of railroad to answer what he owes de- 
fendant, not support judgment against company. Varnell, agent, et al., 
us. Speer, agent, 132. 

3- Actual notice of mortgage to agent who purchases for principal, is no- 
tice to latter. Sry us. Shehee, 208. 
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4. Husband may be agent of wife in management of separate estate. e/- 
ler vs. Mayor, Straus & Baum, 4o6. 

5. Notice to agent of prior contract of sale while promoting purchase, is 
notice to principal, though trade be finally consummated by latter. Bry- 
ant et al. vs. Booze, 4378. 

6. Admission of one tenant in common that person was agent of both in 
promoting purchase, not bind the other. did. 

7. Resident agent of non-resident debtors may be made party for purposes 
of discovery. Ballin & Co. et al. vs. Ferst & Co. et al., 546. 


PRINCIPAL AND SECURITY. 
1. Illegality, defenses which surety may set up by. Hamébrick vs. Crawford, 
IIS: 


2. Levy upon cotton and subsequent delivery of same by sheriff to princi- 
pal, discharges surety to extent of value. Lumsden vs, Leonard, ex’r, 
374: 

. Removal of property from one county to another by principal, by per- 
mission of creditor, not discharge surety, in the absence of considera- 
tion for such consent. bid. : 


4. Neglect of judgment creditor for four years to levy upon realty sold by 
principal debtor, by which it was discharged from lien, not release sure- 
ty, in absence of notice to creditor to levy, did. 


Non-action by creditor not release surety unless it makes unproductive 
some collateral security, or is based upon a consideration, or there has 
been notice to proceed, did. 


. Employment of attorney by principal to defend sez. fa. not bind security 
for fees. Daly et al., vs. Hines & Hobbs, 470. 


Counter-affidavit to proceeding to foreclose crop lien and replevy bond 
given. Verdict simply finding that defendant was entitled to certain 
credit. Case thus stood until second term of court when mumc p70 tunc 
judgment was entered against principal and securities. Error, espe- 
cially as it did not appear that latter had had their day in court. Wicker 
us. Woods & Co., 647. 

. Indulgence by creditor to principal for valuable consideration, whether 
with or without knowledge of security, discharges latter, provided cred- 
itor knew that he signed as security. Stewart,adm’r,vs. Parker, 656. 
. Where holder gives time to acceptor, and informs drawer that acceptor 
has arranged draft with him, which induced drawer to allow amount 
thereof to acceptor in settlement, drawer is discharged. High vs. Cox, 
662. 
10. Where plea set up discharge from act of creditor which increased risk, 
facts must be alleged. Stewart, adm’r, vs. Barrow, ex’r, 664. 
11. Neither the omission of some act not specially enjoined by law, nor the 
commission of some act expressly authorized by law, by the creditor, 
which tends to increase the risk of the security, will discharge. 07d. 


PROCESS. 

1. Rule zzs¢ for contempt of court charges defendant with bribing another 
to warn witnesses to avoid subpoenas issued for them ; answer purges of 
all contempt, and no evidence to sustain traverse of solicitor general ; 
fine of $100 00 set aside. Dodds vs. State, 272. 

z. Such rule for contempt cannot be predicated upon subpcenas issued in 
blank as to parties. did. 


PROMISSORY NOTES. See Negotiable Instruments, 1-4, 7. 
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PROTEST. See Negotiable Instruments, 5. 


RAILROADS. 

1. Action against street railroad company for damages from careless driv- 
ing over sharp curve and sudden elevation, competent to show that 
defendant had altered curve since accident. Augusta and Summer- 
ville Railroad Company vs. Renz, 126. 

. Standing on platform of street railroad car, in absence of notice to con- 
trary, not such negligence on part of plaintiff as to prevent recovery. 
Lbid. 

. Running of cars on street railroad on Sabbath, is work of necessity. 
Lid. 

. Garnishment requiring agent of railroad to answer what he owes de- 
fendant, not support judgment against company. Varnell, agent, et al., 
us. Speer, agent, 132. 

. Employee using defective machinery, cannot recover for damages re- 
sulting therefrom. Yohnson vs. Western and Atlantic R. R. Co., 133. 

. Homicide of another, right to recover limited by Code to widow or 
children of deceased. Jfiller, adm’r,vs. Southwestern Railroad Co. ; 
Lovette, adm’r, vs. Same, 143. 

. Employee cannot recover unless without fault himself, even though act- 
ing under orders of superior. Western and Atlantic Railroad Com- 
pany vs. Adams, 279. 

. Receivers of railroad not subject to suit for damages to erfployee re- 
sulting from negligence of co-employees in same service. Henderson 
vs. Walker et al., receivers, 481. 


RECEIVERS. See Railroads, 8; Equity, 23-25. 


RECOUPMENT. See Set-off, 2. 


REGISTRY. 

1. Voluntary settlement on wife must be recorded within three months to 
be of avail against creditors without notice. zlcher vs. Royal et al., 
ex’rs, 68. 

2. Record of mortgage is notice to the world. Fry us. Shehee, 208. 

3. Marriage settlement executed and recorded in 1842, was embraced in 
act of December 30th, 1847, and had to be again recorded. Baze- 
more us. Davis, 504. 

4. Record of settlement or trust deed is only constructive notice as to prop- 
erty therein conveyed. It is not, of itself, notice as to property pur- 
chased by trustee with proceeds thereof. bid. 

5. Constructive notice by public record is no substitute for actual notice in 
establishing scienter requisite to criminal intention. Pearson vs. State, 


659. 
REMAINDER. See Zenant for Life, 1. 
ROADS AND BRIDGES. See County Matters, 2-5. 


RESCISSION. 

1. To avoid contract of sale on ground of false representations to induce 
purchase, the plea should allege that they were false and fraudulent, 
and so known to the party making them. Aimdell vs. Moreland et al., 
ex’ rs, 164. 
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2. To suit to recover purchase money paid on account of failure of title, 
or upon basis of rescission for fraud, the defendant pleaded the general 
issue, and special plea setting up indebtedness to him for balance of 
purchase money; error to exclude evidence sustaining such second 
plea. McDonald vs. Beall, 288. 

. Vendee seeking to recover purchase money paid, treating contract as re- 
scinded, must account for use while in possession. d7d. 

. Right to recover dependent upon whether plaintiff has been evicted 
from certain lands presents question forjury. bid. 

. To authorize recovery of purchase money on basis of rescission, there 
being no warranty, vendee must show such fraud as would authorize 
rescission. bid. 

. If, pending an offer by one partner to sell out to another, a third mem- 
ber, having better opportunities of knowledge than either of the others, 
voluntarily expresses a pretended opinion, they believing him sincere, 
neither of the others will be responsible for his want of candor, and 
the sale will not be set aside. Dortic vs. Dugas, 484. 

. An erroneous opinion, common to both parties, as to value, not such mis- 
take of fact as will authorize rescission. did. 

8. With equal opportunities, for knowing the truth, party failing to inform 
himself must take consequence of neglect. did. 


9. This not a case for rescission. did. 


SABBATH. See Railroads, 3; Contracts, 13, 20. 


SALES—PRIVATE. 

1. To avoid contract of sale on ground of false representations to induce 
purchase, the plea should allege that they were false and fraudulent, 
and so known to the party making them. <Aitmbell vs. Moreland et al., 
ex’rs, 164. 

2. Purchaser who refuses to accept and pay for goods according to con- 
tract, liable for difference between such price and market value at time 
and place fixed for delivery. Camp vs. Hamlin & Barnum, 259. 

3. The seller, after tender, may, if goods be perishable, sell them within a 
reasonable time, at auction, in the market of delivery, and the amount 
they bring will be evidence in ascertaining the damages. did. 

4. Where it appears by part of the evidence that the actual value was 
equal to the price, the seller should show the circumstances under 
which the auction took place. In reference to this, he is in the posi- 
tion of a party accounting, did. 

5. Purchase money of goods sold to defraud creditors cannot be collected. 
Heineman vs. Newman, 262. 

6. Fair sale at full price by legatee to executor or his agent, not set aside 
at mere election of legatee after years of acquiescence. Sale prima 

' facie valid. New et al. vs. Potts, ex’r, 420. 

7. Crop, sale of portion before seed is planted, passes no title. Moyes & 
Co. us. Fenkins, 586; See Stephens vs. Tucker, adm’ r, 543. 

8. Cotton advanced to be returned in three years from date, contract not 
illegal. Phillips vs. Ocmulgee Mills, 633. 

9. Delivery or non-delivery of thing sold, is question of what was inten- 
tion of parties. bid. 


See Debtor and Creditor, 2, 5-11. 


SAVANNAH. See 7azx, z, 2. 
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SCALING ORDINANCE. See Negotiable Instruments, 7. 


SERVICE. 


1. Where a foreign corporation did business in this state, and had its prin- 
cipal office here, service upon the president in the county where he re- 
sided at the commencement of the suit, where the books were kept, 
and where the stockholders were under notice to meet, valid, although 
the company may have ceased business. Vat. Bh. of Aug. vs. So. 
Por. Man. Co. et. al., 36. 

2. Record showing service, return conclusive until traversed according to 
law, unless it appear that the court, with actual service, would have 
had no jurisdiction. Maund vs. Keating, 396; Lambvs. Dozier,677 


3. To traverse of return, sheriff should be a party. Zamd vs. Dosier, 677. 


4. Traverse must be made at first term after notice of entry of service, and 
fact that it was then made must be averred and proven on trial. did. 


SET-OFF AND RECOUPMENT. 
1. Legacy not set-off against suit by executor unless estate is shown in 
condition to be distributed. Dobbs vs. Prothro, et al., ex’rs, 73. 


2. Part performance on both sides, and one seeks to recover fruits of his 
partial compliance, other may recoup damages for any breach, Finney 
vs. Cadwallader, trustee, 78. 

3. Set-off against the plaintiffs pleaded; at trial admission made that it was, 
in fact, only against some, set-off not allowed. Story vs. Kemp et al., 
276. 

4. Torts may be set off against forts and contracts against contracts; but 
torts cannot be set off against contracts, nor vice versa. Jngram vs. 
Fordan, 757. 

5. When a note which is the property of two jointly, is payable to one only, 
or bearer, and is sued in name of payee, neither a for¢ nor a contract 
by the other joint owner alone, is a subject matter of set-off, without 
some special equitable circumstance; mere fact that plaintiff is citizen 
of another state is not such circumstance. Jugram vs. Fordan, 356. 

6. Proceeds of firm property realized by wrongful sale, not subject of set-off 
in suit against some of the partners. Other member should be brought 
in and equitable facts alleged. Radcliffe & Lamé vs. Varner & El- 


liugton, 427. 


SLANDER. 


1. “ Peter Smith told lies, and swore to them,” actionable fer se. Smith 
us. Wright, 218. 


STATUTE OF FRAUDS. See Frauds—Statute of. 
STATUTE OF LIMITATIONS. See Limitations—Statute of. 
STREET RAILROADS. See Railroads, 3. 

SUBPCENA. See Process, 1, 2. 

TAX. 


1. Savannah has authority to tax all private real estate within corporate 
limits, not expressly exempted. Mayor, etc., of Sav. vs. LaRoche, 309. 
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2. Lands brought within corporate limits by act of 1838, not so exempted. 
Lbid. 


3. Act of 28th February, 1874, taxing Atlantic and Gulf Railroad Com- 
pany an amount exceeding one-half of one per cent. upon its annual 
net income, not unconstitutional. AZ. & G. R. R. Co. vs. State, 312; 
Sav., Grif. & N. A. R. R. Co. vs. State, 557. 


. Sheriff’s deed, based on sale of land for taxes, inadmissible unless ac- 
companied by f. fa. Sabattie, adm’r, vs. Baggs, 572. 


. Municipality cannot tax non-resident traders differently from resident. 
Gould & Co. et al.vs. Mayor, etc., of Atlanta, 678. 


. Is tax on amount of sales made by itinerant trader a tax on property, 
and can it exceed rate per cent. ad valorem, imposed on other property 
taxed? Quere. bid. 


. Itinerant trader, what constitutes. did. 


. Illegal tax ordinance better resisted by injunction than illegality, when. 
Lbid. 


TENANT FOR LIFE. 
1. Estate not forfeited by conveyance of whole fee in 1835. Remainder- 


men could not enter on purchaser until death of tenant for life. Sand- 
ford vs, Sandford, 527. 


TENANT IN COMMON. 


1. Declaration of tenant in common derogatory of common title, not bind 
other. Bryant et al. vs. Booze, 4378. 

2. Deed to trustee, in trust for woman and heir of her deceased husband, 
(there being but a single child,) conveys estate in common. Bazemore 
vs. Davis, 504. 

3. If tenant in common improve while in possession and claiming to be 
sole owner, co-tenant not chargeable with value of improvements be- 
yond his share of rents. did. 


TENDER. See Pawn, 1-3; Equity, 13. 
TRAP FOR CRIMINAL. See Criminal Law, 49-51. 


TROVER. 


1. Debt and charges are pertinent matters, by way of recoupment or in 
mitigation of damages, on trial of trover for conversion of pledge. 
McCalla vs. Clark, 53. 

2. Damages, plaintiff not entitled to recover both the highest proven value 
and the interest. Ware vs. Simmons, 94. 


TRUST. 

1, Conveyance to B, wife of C, for her sole use, and for use of children 
by C, creates trust in B for uses described, Brady et al.,vs. Walters, 
25. 

2. Trust not executed until all probability of birth of more children from B 
by C had become extinct. bid. 

3- Legal title in trustee who fails to sue until right of action is barred, 
cestut gue trusts also barred. bid. 
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4. Trustee being dead, cestuz gue trust, who is tenant for own life as well 
as that of donor, proper partytoclaim. Fadcher vs. Royal et al., ex’rs, 
68. 

5. Marital rights do not attach to trust created by husband for benefit of 
wife. bid. 


6. Power in trustee, with consent of life tenant, to sell, mortgage, or other- 
wise dispose of property, reinvesting proceeds subject to same uses, not 
authorize mortgage to secure debt-contracted in trustee’s business as a 
merchant. Gut/martin & Co. et al, vs Stevens et al., 203. 

7. Letter from attorney to trustee advising him not to mortgage, inadmissi- 
ble upon trial of issue involving validity of such instrument, the attor- 
ney being competent, and no notice of letter having been brought to 
mortgagee. bid. 

8. Deed to trustee, in trust for woman and heirs of deceased husband (there 
being but a single child), conveys estate in common; purchaser from 
trustee is charged, by such deed, with notice of that kind of estate only. 
Bazemore vs. Davis, 504. 


g. Although the mayor of Macon, in conveying certain advance fronts (form- 
erly street or common,) could only convey the same to the owners 
of lots abutting thereon, yet, where one of such owners was a trustee 
holding by the above deed, for the use of the woman and child, as 
tenants in common, the mayor’s deed would not necessarily vest a like 
estate in the trustee; but might, by express declaration of trust to that 
effect, ‘convey an estate, in the advance front, for the woman’s use du- 
ring her life, with remainder for the use of the child. /ézd. 


1o, A subsequent conveyance, in fee, of both parcels of land, made by the 
trustee, and describing him as trustee of the woman only, without re- 
ferring to the child or to the first deed, and without defining what es- 
tate he held in trust, but referring to the second deed as having been 
made to him “as trustee aforesaid,’ by the mayor, on the day of its 
date, passes to the purchaser no title to any of the child’s patent inter- 
est in either parcel of land, bid. 

11. This deed from the trustee to the purchaser under him, charges the pur- 
chaser with notice of the deed from the mayor to the trustee, and of 
all its terms, but notice of that deed is not notice that the woman had 
only an estate for life in the parcel of land covered by the other deed 
to the trustee, and that the remainder belonged to the child. did. 


12, Where property is held in trust to the use and support, benefit and be- 
hoof, of a woman during her life, and to the maintenance and support 
of such children as she may bear, “ and which shall form and remain 
to be her separate property and estate during her natural life, and then 
to such children as she may bear,” the surplus income realized in her 
lifetime, over and above support for all the beneficiaries, belongs to 
her; and if mixed by the trustee with the proceeds of some of the 
corpus of the trust estate, and invested in lands, he taking title to him- 
self in trust for the woman and her only child, she will be the equita- 
ble owner, in fee, of such proportion of the land as the amount of in- 
come so invested bears to the whole investment. did. 


13. Cestui que trust seeking to set aside sale must refund proceeds thereof 
received by him. It makes no difference that she was infant when she 
received such proceeds, provided same was secured by settlement upon 
her as separate estate. She will be only chargeable with such estate 
as she actually took in fund, not for any larger estate which her hus- 
band may have assumed and disposed of to other persons, unless she 
joined therein after arriving at majority. dzd. 


14. If the property so sold by the trustee, has since passed, by seyeral par- 
cels, into the hands of several separate purchasers, then the beneficiary 
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should account with each purchaser for his fro ra¢a proportion of the 
proceeds, valuing each parcel, not in its present condition, but as it 
was when trustee conveyed whole property. did. 


15. Trust in this case operated during second coverture, notwithstanding in- 
termediate divorce. bid. 


UNITED STATES COURTS. See Criminal Law, 13. 


USURY. 


1. Deed infected by usury is void as title. Carswell vs. Hartridge, 412; 
Fohnson et al. vs. Grif. Bank. and Trust Co. et al., 691. 


2. Ejectment, in pleading usury for purpose of avoiding deed, same partic- 
ularity as in actions for money unnecessary. did. 

3- Charter authorizing corporation to contract without limit, for commis- 
sions, in addition to lawful interest, not enable taking of usury under 
name of commissions. ohnson et al. vs. Grif. Bank. and Trust Co. 
et al., 691. 

4. Title void on account of usury, not acquire validity by purging debt on 
reducing it to judgment after grantor’s death. bid. 

5. Homestead resisted by judgment creditor who holds deed, but this in- 
strument is attacked by debtor as void for usury; sale by sheriff en- 
joined until right of homestead is determined. did. 


VARIANCE. See £vidence, 6. 


VENDOR AND PURCHASER. 


1. Legal title purchased without notice of complete equity in third person, 
purchaser protected. Fahn vs. Bleckley, 81. 


2. Land was purchased at administrator’s sale by father, and his notes 
given therefor, but bond for titles taken to daughter; on payment of 
last note, deed was taken to father. Whether his or her money paid 
therefor, purchaser at sheriff’s sale under mechanic’s lien against 
father, without notice, protected. did. 


. Vendor, on account of failure of vendeeto pay, becomes landlord ; his 
lien on crops superior to that of factor. Smith, Son & Bro. vs, Fouche 
et al., 120. 

. Vendee in possession, seeking to resist payment of purchase money on 
ground of paramount title in third person, must show affirmatively 
that fact by clear and satisfactory evidence. Sawyer vs. Sledge, 152. 

. To suit for purchase money, vendee pleaded that plaintiff and one W. 
had agreed that defendant should pay balance due on note held by W. 
against plaintiff. A demurrer thereto was properly sustained. The 
plea did not show any such interest in W. in the collection as would 
prevent revocation of authority by plaintiff. Wimberly vs. Bryan, 198. 

. Implied warranty in sale of land, nonein this state. McDonald vs: 
Beall, 288. 

. To entitle plaintiff to treat sale as rescinded as foundation to recover 
purchase money paid therefor, there being no warranty, he must show 
fraud sufficient to authorize rescission. bid. 

. Purchaser with notice of prior contract of sale by vendor occupies same 
status as latter; and if equity would decree specific performance against 
the one it would against the other. Aryant et al., vs. Booze, 4378. 

. Notice need not be actual nor amount to full knowledge. bid. 


. Notice to an agent while promoting purchase will be sufficient, even 
though the principal concludes the trade in person. did. 
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VENUE. 


1. A foreign corporation which transacted its business and had its principal 
office in Georgia, and which became indebted on contracts made in 
Georgia, is liable to suits upon such contracts in this state, though at 
time of institution of suits no business was being done by the com- 
pany, it then having no office or place of business in the state of its 
incorporation. Vat. B’k. of Aug. vs. So. Por, Man. Co. et al., 36. 


2. Insurance company may be sued in any county where agency was lo- 
cated at time cause of ‘action accrued. Jferritt, adm’r, vs. Cotton 
States Life Ins. Co., 103. 


3. Managing partners, by agreement, to pay share of profits to each part- 
ner separately, may be sued at law by each partner separately, but 
action must be in county where managing partners reside. Wadley, 


Fones & Co. vs. Fones, 729. 
VOLUNTARY PAYMENT. See Contracts, ro, 11. 


VERDICT. 
1. Cause of action defectively set forth, cured by verdict. Aug. & Sum. 
Rk. R. Co. vs. Renz, 126; Wilson & Co. vs. Sprague Mow. M. Co., 

» 672. 

. Where, on bill by several complainants against one defendant, to recover 
land and to make partition among former, jury found for them, upon 
condition of paying certain sum of money, seven-ninths, and for de- 
fendant, two-ninths, verdict sufficiently disposes of issues involved. 
Groover et al. vs. King, 243. 

. Where claimant’s title was a purchase from defendant in f. fa., who 
held under bond with part of purchase money paid, verdict may be so 
moulded as to require entire estate to be sold, and proceeds applied 
first to balance due vendor, then to payment of 7. fa., and remainder 
to claimant. Rawson vs. Coffin, trust., 348. 


. Verdict in action on contract, where no defense is filed on oath, illegal. 
Lester vs. Pied. & Arl. Life Ins. Co., 475. 


. Affidavit of juror as to what he intended by verdict, inadmissible. Staf- 
ford vs, State, 591. 


. Irregularities in foreclosure of crop lien, no ground for vacating verdict. 
Wicker vs. Woods & Co., 647. 


. Where jury do not find for plaintiff, but simply that defendant is entitled 
to certain credit, ought not verdict to be set aside? bid. 


. Want of fullness in finding, or failure to embrace therein all material 
issues of fact, cause for new trial in equity cause. Lake, guardian, 
us. Hardee, 667. 


WARRANTY. 


1. Levy of execution upon land conveyed, without more, not sustain action 
for breach of warranty. Williams vs. Harkins, 172. 


2. Land was conveyed on March 26th, 1863. Execution for purchase 
money against vendor was levied on November 29th, 1867, and sale 
made on the first Tuesday in the following August. Vendor was ad- 
judged a bankrupt on February 3d, 1868, and discharged on 13th of 
following October: He/d, that vendee’s claim on warranty was barred 
by discharge. did. 

3. Implied warranty in sale of land, none in this state. McDonald vs. 
Beall, 288. 
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WILLS. 


1. Present interest passed makes deed, notwithstanding reservation of sup- 
port to donor during life. Fdcher vs. Royal et al., ex’rs, 68. 


2. Legatees.may divide estate among themselves though will provides that 
it shall be done by commissioners appointed by the ordinary. Minors 
ratifying when of age, are bound. Hatcher et al. vs. Cade, 359. 

3. Creditor of one of legatees confined tohis share. did. 

4. Instrument in form a deed but in substance testamentary, and placed in 
hands of one of the witnesses thereto to be kept until death of maker, 
or until she called for it, with the statement that it was for the benefi- 
ciaries therein named, and that he, witness, was to hold it for them, is 
awill. Nichol vs. Chandler, 369. 

§. Disposition by last will is disposition at death, no matter when will was 
executed. It need not be executed in articulo mortis. New et al. 
vs. Potts, ex’r, 420. 

6. Lost will, superior court has no jurisdiction to establish copy. Ponce 
et al. vs. Underwood et al., 601. 


WITNESS. 


1. Counsel who agree upon statement of facts, are not such parties as to 
render one incompetent to testify as to the circumstances under which 
agreement was entered into, because of death of other party. Walson 
vs. Bank of Loutsiana et al., 98. 

2. Administrator is competent to show by debts of estate other than those 
due him, necessity to sell land; also, his acts and accounts, but not to 
prove any debt due to him from intestate arising from partnership be- 
tween them, or otherwise. Finch us. Creech et al., 124. 


3. Payee or holder of note is incompetent to testify that he put credit on it 
which prevented bar of statute, as agent of maker, the latter being 
dead. Wright, adm’r, vs. Bessman, 187. 


4. Reference by witness to book in his pocket as containing statement of 
account material to issue, court should require its production. Daniel 
us. State, 222. 

5. Rape, competent to prove statement of infant to mother immediately 
after crime was committed as part of ves geste, even though indictment 
did not allege that she was under ten. Still, infant should have been 
examined as to competency, and if competent, should have been sworn. 
Mc Math vs. State, 303. 

6. Where witnesses are parties to suit, whatever be their numbers, oppor- 
tunities, or means of information, jury are to judge of degree in which 
interest affects credibility. Ams vs. Cameron, ex’r, 449. 


7. Where witness’ testimony flatly contradicts what he swore on former 
trial, he admitting that his evidence first given was false, error to fail 
to charge that if witness, knowingly and wilfully swears falsely in a 
material matter, his testimony should be rejected entirely, unless cor- 
roborated, etc. Stafford vs. State, 591. 





